OUR UNWRITTEN RULES 


GOVERNMENTS. 


L 


the case of Greta’s grass 


A Hawaiian costume party was on top of Greta’s summer social 


calendar. A hula skirt was just what she needed. She found are aS much 
one in a little costume shop at a good price. But at the party 


a careless cigar ignited the skirt . . . and much more than | ge qd part of the 


Greta’s pride was injured. If this were your case, how would 
the Flammable Fabrics Act affect this civil tort action? You law aS the 


would not find a case in point under the Act—UNLESS you Law liself... 
looked in USCA (Title 15 § 1191). You see, USCA gives you all 


the law, including al! the court constructions . . . That’s why 

so many lawyers have relied on it for so many years. Join 

them. Get details from your West Publishing Company repre- ; 

sentative. 

Warren F. Bateman Richard G. ‘Dick’’ Clarke Bobby Ray Jones Bradley H. Thurston Stephen D. Walsh 
P.O. Box 01-2317 P.O. Box 8983 P.O. Box 1547 P.O. Box 1086 P.O. Box 421 
Main Post Office Orlando, FL 32806 


Boca Raton, FL 33432 Holmes Beach, FL 33509 Tallahassee, FL 32302 
Miami, FL 33101 Phone: (bus) 305 843-4922 


Broward Co. phone: 305/421-7178 Phone: 813/876-2120 Phone: 904/224-6181 
Phone: 305/945-7521 (res) 305 843-9757 Palm Beach Co. phone: 305/737-7179 


| 
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Money - Money - Money - 

It’s budget time. Budget time for 
fiscally the third largest legal 
organization in the world - The 
Florida Bar. 

There is good news and bad 
news. The good news is that there 
will be no dues increase. The bad 
news is that inflation has raised 
havoc with the purchasing power of 
the dues dollar. 


The last dues increase was 
effective January 1, 1972. The 
increase was from $50 to $75. The 
U.S. Department of Labor indices 
show that since that time the cost of 
living has increased 43.9%. Hence 
the purchasing power of our 1972, 
$75 dues has now shrunk to $42.08, 
or a total loss of $32.92. Just as in any 
commercial business enterprise, 
trade and professional associations 
are hit hard by the ongoing 
inflationary spiral. This is why so 
many associations have elected to 
tie annual membership dues to the 
official cost of living index. 


Fortunately, last year less than 
half the total Bar income came from 
dues. During the current fiscal year, 
dues represent only 37% of the total 
anticipated increase of $4,017,520. 
In next year’s budget, dues will 
drop to 35% of the total income. 


The American Society of 
Association Executives repeatedly 
announces that trade and 
professional associations, in order 
to continue quality services to their 
members, must seek additional 
sources of income rather than each 
year increasing membership dues 
to successfully combat inflation. 


So where does the additional 
revenue for The Florida Bar come 
from? Some of the sources are 
these: designation fees, Journal, 
News and Bar directory 
advertising, section dues, rebates 
from disciplinary proceedings, sale 
of court rules, legal forms, addres- 
sings, public relations pamphlets, 
interest on invested funds, section 
and committee seminars and the 
continuing legal education pro- 
gram. 

During the fall Florida Bar 


YOURS 


Caravan, there were inquiries about 
whether CLE programs made a 
profit. An accurate answer to these 
questions at this time is difficult. We 
are presently computerizing our 
fiscal records to give us an accurate 
cost accounting of each program of 
The Florida Bar. This system will 
not be complete until later this year. 
But a few years ago, on direct 
income and direct costs, we showed 
a CLE profit of $50,000. We then 
asked an independent accounting 
firm to do a cost accounting of this 
program and it came back with the 
report that not only had the 
program experienced no profit, it 
had in fact lost $125,000! 

Our program fees are at or below 
the market. A six-hour program in 
linois is priced at $60 whether the 
course includes a “practice manual” 
or just “lecture outlines.” California 
is at the $40-$45 range for a six-hour 
program and $60-$75 for more than 
six hours. Michigan, for a 54-6 hour 
course charges $75. 


Essential to an_ inflationary 
economy and a balanced budget is 
cutting costs. In the association 
business, people are the most 
expensive item. So next year, there 
will be no new, additional 
employees on the staff. This is not 
easy to do with major new 
programs such as designation, 2,000 
new lawyers, many new sections 
with justified ever-increasing 
service demands, and get this, a 
schedule of 58 educational 
programs as compared to seven just 
three years ago! We like the 
challenge. It means to do the job we 
must effect better management, 
expansion of individual staff 
member responsibilities, purchase 
modern equipment ensure 
quality, efficient and timely 
services to the membership. 


The proposed budget will be 
published in the April issue of the 
Journal. Do look it over carefully. 
We welcome your interest and 
inquiries. 


MARSHALL R. CassEpy 
Executive Director 
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CALENDAR 


1977 


February 16-20—Federation of Insurance Counsel Midwinter Meeting, 
Camelback Inn, Scottsdale, Arizona. 


February 17-18—American Title Insurance Company’s Annual Seminar for 
Policy-Writing Attorneys, Sheraton-Four Ambassadors Hotel, Miami. 

February 22, 23—Parts I, II, & III, Florida Bar Examination, Lakeland Civic 
Center. 

February 23-26—Florida Public Defender Midwinter Conference & Seminar, 
Best Western Motel, (Formerly Rodeway Inn) Tallahassee, Florida. 

February 24-27—Young Lawyers Section Convention, Orlando Hyatt House. 

February 27-March 1—Conference of Judges of Industrial Claims, Ponce de Leon 
Lodge, St. Augustine. 

March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 

March 18-19—Midwinter Seminar, Academy of Florida Trial Lawyers, 
Carillon Hotel, Miami Beach. 

March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 

March 25-26—Economics Seminar, “Money in Your Pocket,” Jacksonville Hilton. 


April 2—The Florida Bar Media-Law Conference, Miami. 

April 21-22—Executive Committee Meeting, Florida Public Defender Associa- 
tion, Wakulla Lodge, Wakulla Springs. 

April 30-May 7—XXConference Inter-American Bar Association, Atlanta, 
Georgia. (For information contact John O.Dahlgren, Secretary-General, Suite 
315, 1730 K Street, N.W., Washington, D.C. 20006.) 

May 12-14—Board of Governors Meeting, Sonesta Beach, Key Biscayne. 

May 20-21—Economics Seminar, “Money in Your Pocket,” DuPont Plaza, Miami. 

May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 
Springs. 

July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, 
Prague, Budapest. 

July 13-17—Federation of Insurance Counsel Annual Convention, The Broad- 
moor, Colorado Springs, Colorado. 

July a 27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 

enter. 

August 18-26—Florida Bar Sponsored Trip to Scotland. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 
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ALTSMULER GENEALOGICAL SERVICE 
POSTON 


The Altshuler Chart 


= Maternal 
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PLEASE WRITE for 
complimentary brochure 
and genealogical chart. 


/ = 


GETS 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES * BANKS 
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COVER retully 
ca con- 
structed from rich ma- LARGE D-SHAPED 


RINGS let pages lie 
neaaey brown leather table flat and offer up 
grain vinyl. to 50% more capacity. 


CORPORATE 
POCKET SEAL 
storés in zipper 
pouch inside 
outfit. 


an 
$29.95 SHIPMENT 


Same contents as our “BLACK BEAUTY” outfit 


EXCELSIOR - LEGAL Stationery Co., Inc., Dept. A-26 
EX LIBRIS : 62 White St., New York, N.Y. 10013 (212) 431-7000 
No. 10, plain filler, $28.25 
; o. 10, plain filler, $28. 
pocket seal and zipper seal pouch, 20 ipeiated : sialhnaeunnd C No. 20, printed minutes & by-laws, 
and numbered certificates, ‘transfer ledger, od a : 
corporate name gold lettered BLACK BEAUTY Drinted minutes & by-laws, $27 
coated index, our exclusive CENTRAL INDEX 
and Corporate Record Tickler, and at your _ : 
option...50 sheets plain minute paper or our NPV (Capital. $......... 
printed minutes and by laws with medical / dental Certificate signed by President 
reimbursement plan, IRS § 244 and [IRC 1244 complete 55 pg. set, $3.95 add'l certificates 
4 ¢ ea. 
materials, etc. Remittance herewith $ Ship COD. I will pay ship- : 
Rush by Air—$3.95 extra 
Ship to 
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Our new FLORIDA MINUTES and BY-LAWS incorporate recent statutory changes and a complete set of tax resolutions. Sample set, $2.50 prepaid ($1.75 with outfit) 
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Editorial Staff 


Marshall R. Cassedy, Editor 
Linda H. Yates, Managing Editor 
Paul F. Hill, Associate Editor, Legal 


Cheryle Dodd, Ellen Bradford, 
Assistant Editors 


Judith Nable, Art Production 
Paul F. Hill, Advertising & Production 
Notie Brents, Advertising Assistant 


70 Bankruptcy Stays of Mortgage Foreclosures 
Joel M. Aresty and John Rodgers Camp, Jr., explain how 
bankruptcy law usurps Florida mortgage law 


76 Confessions of a Nonlawyer on a Disciplinary Board 
Edith Lobe tells the effect of a nonlawyer on a disciplinary 
board in Washington State 


78 Cable Television Franchising—the Role of Local 
Governments 
William A. Davis, Jr., outlines steps for a cable television 
franchise to comply with F.C.C. standards 


88 Four Unwritten Rules of Appellate Procedure 
Everett P. Anderson gives an inside view of ways to ensure 
success with an appellate case 
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Roger Handberg, Jr., says when it comes to merit selection, 
the Bar is saying “Trust me” 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Thomas D. 
Aitken, Tampa; Robert Asti, Miami; Douglas 
Chianco, Bradenton; Susan G. Chopin, Miami; W. 
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Gables; Jane R. Hoade, Miami; Neil P. Linden, North 
Miami Beach; James F. McCollum, Sebring; 
Stephen Nagin, Washington, D.C.; Mannis 
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Reynolds, Daytona Beach; Gary W. Roberts, West 
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second circuit; John E. Norris, third circuit; C. 
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William M. MacKenzie, sixth circuit; Robert H. 
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circuit; Nath C. Doughtie, eighth circuit; Michael R. 
Walsh, ninth circuit; Joel H. Sharp, Jr., ninth 
circuit; J. Hardin Peterson, Jr., tenth circuit; Leland 
E. Stansell, Jr., eleventh circuit; Robert L. Floyd, 
eleventh circuit; George W. Wright, Jr., eleventh 
circuit; Julian H. Kreeger, eleventh circuit; Samuel 
S. Smith, eleventh circuit; Talbot D'Alemberte, 
eleventh circuit; William C. Grimes, twelfth circuit; 
L. David Shear, thirteenth circuit; Leonard H. 
Gilbert, thirteenth circuit; Benjamin W. Redding III, 
fourteenth circuit; Raymond W. Royce, fifteenth 
circuit; William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; S. Lindsey Holland, Jr., 
eighteenth circuit; Richard V. Neill, nineteenth 
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Benjamin H. Hill lll, ex officio, President, Young 
Lawyers Section; A. J. Barranco, ex officio, 
President-elect, Young Lawyers Section. 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 
and by-laws “$27.00 

The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 
and by-laws *$35.00 


DELUXE 
3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws “$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
a corporation). Executive 
Medical and Dental 
Reimbursement Pian. 

Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 


Unique Pocket for 


Fold-Away Seal. Permanently 
Attached to inside front cover. 


Removable Separate 
Carrying Case for Seal. 


Green. 


STANDAR 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 


Outfit Including Seal 


EVERY GREEN GEM* CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use. 


STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER — for quick completion of minutes. 
(Blank sheets and title page instead of above.) 


PROFESSIONAL - NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


waren 


NON -THANSFERABLE 


PUUTO PROCESSING, ENTERPRISES, INC. 
the bork of Ue rutin by the he 


of the 


Over-all size of all outfits 4-3/4" high x 0-4/4" deep x 2-1/4" wide 


Banknote Company, Inc. 

21 Hudson Street 

New York, NY. 10013 


(242) 964-7454 
Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience. 
CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Corpex, 21 Hudson St., New York, NY. 10013 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares 


each Attention of 


Or Shares without par value 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


* When ordering Minutes & By-Laws specify O Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


Multiple Incorporators 


* *Remarks 


Signature 


Handsome Stock Certificates lithographed on high quality 
heavy rag bond paper with that “BIG BOARD” look 


Ship Outfit No CO) Check Enclosed 
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Our Approach to 
Discipline Should 
Be Changed 


Members of the public have a 
licit interest both in the competence 
with which members of our 
profession render legal services and 
the effectiveness with which our 
profession deals with those who 
violate our Code of Professional 
Responsibility. 

This president’s page will be 
devoted to the effectiveness of our 
disciplinary procedures. A_ later 
president’s page will be devoted to 
the matter of competency. 

The plain and simple fact of the 

matter is that the public no longer 
holds the legal profession in the 
esteem it once did. When, well over 
a century ago, Alexis de 
Tocqueville came to this country, 
studied its institutions, and returned 
to his native France to write his epic 
work Democracy in America he 
described the position of the legal 
profession in the hearts of our 
people as follows: 
The people in democratic states do not 
mistrust the members of the legal profession, 
because it is known that they are interested 
to serve the popular cause; and the people 
listen to them without irritation, because 
they do not attribute to them any sinister 
design. 

I rather suspect that were de 

Tocqueville to return to this 
country today, again study the 
position of our profession in the 
hearts of our people and then write 
Democracy in America - Revisited, 
that paragraph might well read as 
follows: 
The people in democratic states mistrust the 
members of the legal profession, because it is 
known that they are not interested to serve 
the popular cause; and the people listen to 
them with great irritation, because they 
attribute to them much sinister design. 

In the past there have been those 
members of our profession, happily 
greatly diminished in number, who 
felt that how the legal profession 
handled its disciplinary problems 
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was not the business of the public. 

There were others, also 
diminishing in number, who felt 
that while the public has a 
legitimate interest in the 
effectiveness of our disciplinary 
procedures it should be satisfied to 
have us tell it that we were doing a 
good job. 

This method of proof no longer is 
acceptable to the public, a public 
which all too often believes our 
disciplinary procedures to be at 
best a whitewash, and at worst a 
conspiracy against it. Iteration and 
reiteration simply do not 
constitute proof in so far as the 
public is concerned. Just as justice 
must be seen to be done if the 
public is to have confidence in our 
system of justice so also must the 
public have an opportunity to see 
that discipline is done if it is to have 
confidence in our disciplinary 
procedures. Because of the 
reluctance of our profession to 
allow the public to judge for itself, 
that vast, vast, vast majority of the 
members of our profession who 
conduct themselves with strict 
fidelity to both the letter and the 
spirit of the Code of Professional 
Responsibility are nevertheless 
tarred with the brush of lack of 
confidence caused by that 
miniscule number of our members 
who violate the Code. 

I believe that overall our 
disciplinary procedures do a good 
job although frequently woefully 
slow. It is at least morally if not 
legally wrong for a lawyer, against 
whom a complaint has been filed, 
to have to carry the burden of sucha 
complaint one second longer than it 
is reasonably required for our 
disciplinary procedures to handle 
the case. If he is not guilty, this 
should be determined speedily so 
he can return to lawyering. It is also 
wrong for the public to have to 
tolerate a lawyer against whom a 
complaint has been filed for one 
second longer than it is necessary to 
handle the matter if the lawyer is 


guilty and needs to be disciplined. 

The time has come for The 
Florida Bar totally to change its 
approach to discipline. 

The solution of choice is for the 
Board of Governors to petition the 
Supreme Court of Florida to divest 
it of its disciplinary responsibilities 
and to establish a third board, co- 
existent with the Board of Bar 
Examiners and The Florida Bar, to 
serve as its vehicle in exercising the 
court’s inherent power to discipline 
members of the Bar. This board 
should be appointed and be 
composed of both lawyers and 
nonlawyers. 


There are so many problems 
facing the profession today, some 
of them life threatening, that the 
governing body of The Florida Bar 
should devote itself to considering 
them in depth and producing 
solutions to them. These problems 
range all the way from serious 
overcrowding of the profession 
which, while not the fault of The 
Florida Bar, nevertheless impacts 
on it in many areas, much as the 
pebble thrown into a pond 
produces ever-widening and 
increasing concentric circles, to 
advertising, specialization, delivery 
of legal services, and so on ad 
infinitum. 

Realism demands that I admit 
this solution, at least at the present 
time, probably is a hound that won't 
hunt. If that is the case, it really is a 
shame because there is no question 
whatsoever in my mind but that 
ultimately this solution of choice 
will become the chosen solution. 

The second possible solution then 
is for the Bar itself to seize the 
hegemony and move forward with 
revising, revitalizing and 
restructuring its disciplinary 
procedures. 

Two objectives should be 
paramount. 

The first should be to bring our 
procedures into the cool, clear, 
crystalline light of the sunshine so 
that the public can decide for itself 
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PRESIDENT’S PAGE 


the effectiveness of our procedures. 
If our procedures can’t stand the 
sunlight then they should be 
changed. 


Lest there be hasty unfounded 
conclusions drawn as to my views 
on confidentiality, let me state them 
succinctly. 

I do not believe in automatic 
across-the-board waiver of 
confidentiality as to every 
complaint lodged against a lawyer. 
The public neither needs nor 
desires this. However, where a 
formal complaint is served on an 
attorney and the offense alleged is 
one constituting major misconduct, 


used be my best 


confidentiality should be waived at 
that point as a matter of course. In 
some instances it may be 
appropriate to waive at an earlier 
stage. 

The second objective should be 
to ensure that when a lawyer 
violates the Code of Professional 
Responsibility both the public and 
the lawyer know that discipline will 
be both swift and certain. 

There are many ways a 
disciplinary action can be speeded 
up. Some of the obvious ones are 
paid referees, increased use of 
professional staff to manage and 
prosecute cases, and just plain 
demand by the members of the 
profession that those who are 
involved perform their responsibili- 
ties with dispatch. 

Earlier I stated that the time has 
come for The Florida Bar to do 


got a lot done. Now I don’t seem t 


down so I can get things back like they used to 
Want us to send some straight information about t 
No e hell-and-damnation, 


‘Improvement Program 
2909 Bay to a Blvd., Suite 502, Tampa 


something about its disciplinary 
procedures. A more _ accurate 
statement may well be to say that 
the time has gone. I fear that already 
forces are afoot which may 
preclude the Bar from doing that 
which it should have done earlier 
and may now find that it cannot do 
at all. 

Nevertheless, I believe the 
chance of doing something is worth 
the effort. The essential question is, 
Do you want anything done? If you 
do, you must communicate your 
desires to the leadership of The 
Florida Bar. One thing is certain, 
and I now paraphrase Edmund 
Burke’s recognition and articulation 
of the principle many years ago, all 
that is necessary for nothing to be 
done is for you to do nothing. 


Epwarb J. ATKINS 
President 
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BEING FIRED 


CAYNOOGA CREEK WITHOUTA 


My grandpappy left me all the 
property on both sides of 
Caynooga Creek. Unfortu- 
nately, my grandmammy left 
the same property to a third 
cousin of mine who lived in 
Dobbs Ferry. 

Now I worked this land 
all my life. Built homes here. 
Fences. Bridges. Even a fast- 
food chicken franchise. 

Then along comes cousin 
Martin from Dobbs Ferry 
waving a piece of paper that 
says grandpappy couldn’t have 
left me the property because it 
was always deeded in grand- 
mammy’s name. 

“Title Insurance would 
have kept you out of this mess, 


BATTLE OF 


I pleaded with the courts. 
I pleaded with cousin Martin. 

“Gaylord? he said, “it looks 
like you're up the creek 
without a paddle” 

In the complex world of 
real estate conveyance, costly 
losses can occur due to error 
or fraud. It is our professional 
responsibility to protect your 
clients against losses arising 
from defects in the title as 
insured. And we do. 


Gaylord; he said, “and it would. 


have saved you a ton of money.” 


american title insurance company 


A subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE 


P.O. BOX 01-5002 MIAMI, FLORIDA 33101 (305) 374-4300 


Affiliated with TICP, Columbia, Texas Title, 
and San Francisco Bay Title Company. 
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Nature of and Relief From Stays 


A stay in bankruptcy is in essence 
an automatic temporary injunction 
against prosecution of all actions 
against a debtor or bankrupt, 
including the prosecution of a 
mortgage foreclosure. No 
particular notice from the 
bankruptcy court is required to 
effect the stay. It is the duty of a 
creditor to learn whether or not a 
bankruptcy petition has been filed 
on behalf of a debtor. 

Bankruptcy law usurps Florida 
mortgage law in that it can deny a 
lender secured by real property 
what would otherwise be his rights 
under the mortgage contract and 
under Florida law. 

Bankruptcy usually imposes a 
stay on the prosecution of mortgage 
foreclosures, and is fast becoming a 
recognized means of forestalling 
mortgage foreclosures. 

A stay shifts the burden from the 
debtor to the creditor. Once the 
stay is in effect, the debtor no 
longer is required to affirmatively 
petition for protection; it is the 
creditor who must petition to lift 
the stay against the enforcement of 
the lien. 

The appropriate action to be 
taken by a creditor who has been 
thus enjoined from the prosecution 
of a mortgage foreclosure is to 
bring what the bankruptcy rules 
refer to as an adversary proceeding. 

An adversary proceeding is in the 
form of a new case; the aggrieved 
creditor files a complaint praying 
for relief from the stay. The debtor 
files an answer asking that the stay 
remain in effect, and the 
controversy is brought before the 
bankruptcy court for hearing. 

The bankruptcy court may 
modify or terminate the stay based 
on the facts of the particular case. A 
good argument, although not 
necessarily controlling for the 
creditor, would be that there is no 
equity in the property for the 
debtor or other creditors. 

If the creditor can prove 
irreparable harm resulting from the 
stay he may even be able to obtain 
ex parte relief. 

Stays vary in the different types 
of bankruptcy, as is more fully 
described below; violations of the 
stay, especially when intentional, 
are serious and are treated as 
contempt of court. In a case on 
appeal at the time of this writing, a 
district court, upon referral by a 
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bankruptcy judge, fined attorneys 
for a creditor $20,000 for violation 
of an automatic stay. 


Ordinary Bankruptcy 


The purpose of ordinary 
bankruptcy is to liquidate the 
nonexempt assets of a debtor so that 
his creditors can share in a 
distribution of those assets 
according to the priority and 
amount of their claims.! The 
bankrupt is given a new start in life 
through a discharge of his 
dischargeable debts. 

Rule 601(a) of the Rules of 
Bankruptcy Procedure’ provides 
that the filing of a petition in 
ordinary bankruptcy acts as a stay, 
prohibiting a mortgagee from 
enforcing his right to foreclosure if 
the bankruptcy court has obtained 
custody of the property. 

This stay will remain in effect 
until the court lifts it, or until the 
property is either sold, set aside as 
exempt, abandoned, or transferred 
with the court’s approval.’ 

Stays in ordinary or “straight” 
bankruptcy are less restrictive than 
in the “Chapter” proceeding 
discussed below because a 
mortgagee who has already begun 
foreclosure proceedings in another 
court, before the bankruptcy 
petition has been filed, may 
continue the foreclosure despite the 
stay, unless he is otherwise 
temporarily enjoined.‘ 

The trustee in ordinary 
bankruptcy has a legitimate claim 
only to the value of the bankrupt’s 
property in excess of the amount of 
valid security interests. If the 
bankrupt has no equity in the 


property, the trustee will abandon 
it, which will allow the mortgagee 
to proceed to foreclosure. Equity 
can be determined by court 
appointed appraisers. 

If there is equity in the property 
over the validly secured debts, the 
trustee can sell the property subject 
to the lien to realize that equity, or 
get permission from the court to sell 
the property free and clear of the 
mortgage and transfer the lien to 
the proceeds. 


If the property is producing 
income, the trustee will be 
understandably reluctant to 
relinquish possession, since he will 
want the money to continue to flow 
into the estate and to be available 
for expenses of the proceedings.5 

If there is no valid security 
interest, the bankrupt’s trustee will 
become vested by operation of law 
with the bankrupt’s title (except to 
exempt property); and will be 
entitled to possession and rents and 
profits.® 


Chapter X 


Chapter X of the Bankruptcy Act 
was created for the rehabilitation of 
corporate debtors through 
redistribution of the debtor 
corporation’s secured and 
unsecured debt and realignment of 
its capital structure.’ Reorganiza- 
tion may include adjustment, 
modification or even partial 
elimination of a mortgagee’s 
security interest, all without his 
consent. 

Section 113 of the Act® provides 
that the bankruptcy judge upon 
cause shown may grant a 
temporary stay of a mortgage 
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TYPE OF PROCESSING 


BANKRUPTCY 
(ORDINARY OR 
“STRAIGHT“) CH. | -VII 


CHAPTER X 


CHAPTER XI 


CHAPTER 


CHAPTER Xill 


PLAN 


NATURE OF 
PROCEEDING 


LIQUIDATION 


CORPORATE 
REORGANIZATION 


ARRANGEMENT OR 
EXTENSION (OF 
UNSECURED DEBT) 


REAL PROPERTY 
ARRANGEMENT 


WAGE EARNER 


SUMMARY OF TYPES OF BANKRUPTCY PROCEEDINGS 


WHO MAY FILE 
PETITION 


WHO MAY 


INDIVIDUAL, TRUSTEE 
PARTNERSHIP, 

CORPORATION OR 

CREDITOR (VOLUN- 

TARY, OR INVOLUN- 

TARY) (EXCLUDING 

A MUNICIPAL, RAIL- 

ROAD, INSURANCE 

OR BANKING 


CORPORATION) 


CORPORATION OR 
CREDITORS (VOL- 
UNTARY OR INVOL- 
UNTARY) 


ADMINISTER ESTATE 


DEBTOR-IN- 
POSSESSION, 
RECEIVER, OR 
TRUSTEE (IF OVER 


STAY OF OTHER 
PROCEEDINGS 


AUTOMATIC STAY 
UPON FILING OF 
PETITION IF 
BANKRUPTCY COURT 
HAS OBTAINED 
CUSTODY OF PROPERTY 


AUTOMATIC STAY 
WHEN PETITION 
APPROVED 


$250,000 INDEBTED- 
NESS, TRUSTEE 


INDIVIDUAL, CORPO- DEBTOR-IN- 
RATION OR PART- POSSESSION, 
NERSHIP (VOLUN- RECEIVER OR 
TARY ONLY) TRUSTEE 


MANDATORY) 


AUTOMATIC STAY UPON 
FILING OF PETITION 


INDIVIDUAL OR DEBTOR-IN- AUTOMATIC STAY UPON 
PARTNERSHIP (VOL- POSSESSION OR FILING OF PETITION 
UNTARY ONLY) TRUSTEE 


INDIVIDUAL WAGE 
EARNER (VOLUN- 
TARY ONLY) 


TRUSTEE 


DEBTOR OR 


AUTOMATIC STAY UPON 
FILING OF PETITION 


foreclosure, even though it has 
already been started, until a petition 
under Chapter X is approved and 
the automatic stay effectuated. 

Bankruptcy Rule 10-601° 
provides a new and_ broad 
automatic stay effective August 1, 
1975. Before the rule there was a 
$148 stay which provided that the 
order approving a Chapter X 
petition would stay a mortgage 
foreclosure until otherwise ordered 
by the court. The cited rule 
supplements and reinforces the 
discretionary stay provided by 
$116(4)!° of the Act. 

The new Rule 10-601 stay 
provides that the filing of a petition 
operates as an automatic stay of the 
commencement or continuation of 
any court or other proceeding 
against the debtor or its property. 
This includes mortgage fore- 
closures.!! 

If the property produces income 
and is important to the estate, the 
mortgagee will usually be stayed 
until a plan is effected or the 
proceeding is dismissed or the 
debtor is adjudicated. This process 
sometimes takes several years. 


Rents and profits meanwhile will be 
eaten up by the proceedings, 
although arguments can be offered 


to escrow them for the mortgagee. 

Section 257 of the Act!® vests the 
trustee, or debtor-in-possession 
appointed in a Chapter X case with 
the right to immediate possession of 
all property of the debtor, including 
the rights of a receiver appointed 
previously in a mortgagee 
foreclosure. 

The Rule 10-601 stay shifts the 
burden of proceeding from the 
debtor to the creditor who must 
petition to have the stay lifted and 
be successful in his petition before 
he can exercise his “right” to 
foreclosure. 

The biggest worry for a 
mortgagee under Chapter X is 
whether or not the reorganization 
court will reduce or modify his 
mortgage on the property against 
his will. 

Luckily for the secured creditor, 
Chapter X adopts an “absolute 
priority rule” which requires that 
starting with the highest priority 
creditor, each class of creditors in 
the order of their priority must 
receive full compensation for their 
claims before the next junior class 
of creditors can receive anything.'° 
Thus Chapter X cannot be utilized 
to make senior creditors accept a 
plan against their will if junior 


creditors or stockholders are to 
receive anything which would 
otherwise have belonged to the 
senior creditor. 

Furthermore a Chapter X plan 
must be accepted in writing by 
creditors of each class holding two- 
thirds of the debts of the class which 
are materially and adversely 
affected by the reorganization." 


Section 216(7) of Chapter X® 
provides for confirmation of a plan 
without the two-thirds vote of each 
class if “adequate protection” is 
provided for the classes’ claim in 
the property. Such protection can 
be provided by sales of the 
property by the trustee of the type 
discussed in the discussion on 
ordinary bankruptcy. 

In Chapter X the court 
“approves” the petition before the 
proceeding actually begins.'® There 
is no similar provision in other types 
of bankruptcy proceedings. The 
automatic stay in Chapter X differs 
from these in Chapters XI, XII and 
XIII mainly in that regard. 


Chapter XI! 


Chapter XI provides for an 
arrangement, which is a plan for the 
settlement, extension, composition, 
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or satisfaction of unsecured debt by 
an individual, a partnership or a 
corporate debtor.'7 A Chapter XI 
petition can only be voluntary. 

While in theory Chapter XI 
arrangements concern only 
unsecured creditors and should 
therefore have no drastic effect on 
mortgage foreclosures, the courts 
have consistently found that a 
Chapter XI debtor is entitled to a 
stay against mortgage foreclosures 
while a plan of arrangement is 
being formulated.'* 

Bankruptcy Rule 11-44 is a new 
automatic stay effective July 1, 
1974. The rule provides that a 
petition filed under Chapter XI 
operates as a stay of the 
commencement or continuation of 
any court or other proceeding 
against the debtor, or of the 
enforcement of any judgment 
against him, or of any act or the 
commencement or continuation of 
any court proceeding to enforce 
any lien against his property, except 
a case pending under Chapter X of 
the Bankruptcy Act.!® 

Prior to the 1974 rule change, a 
stay was discretionary with the 
court.2° Before the new rule there 
were conflicting decisions about 
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whether a mortgage could 
foreclose without the Chapter XI 
court’s consent if no injunction had 
been issued. The problem was 
similar to that existing today in 
ordinary bankruptcy if a 
foreclosure was already pending in 
the circuit court prior to the filing of 
the bankruptcy. 

Under Rule 11-44(b) the stay will 
continue until the case is closed, 
dismissed, or converted to ordinary 
bankruptcy, unless the property 
subject to the lien is abandoned or 
transferred with the court’s 
approval, or the stay is terminated, 
annulled, modified or conditioned 
by the bankruptcy court. 

In Chapter XI an immediate 
appraisal of the property should be 
obtained by a court appointed 
appraiser.2! If the appraisal 
evidences an equity over the 
mortgages, the debtor is given a 
reasonable time to sell the property 
to obtain the equity. If no equity is 
demonstrated, the court may lift the 
stay if the property is not essential 
to the debtor’s business. 

Relief from Chapter XI stays is 
by way of an adversary proceeding 
brought by the mortgagee as 
discussed above. 


for 


Rule 11-20(d) provides that the 
court may after hearing on notice to 
the debtor and such other persons 
as the court may direct, order the 
debtor to provide indemnification 
or otherwise protect the estate 
against potential loss. Rule 11-42(b) 
provides that failure of the debtor 
to comply with an indemnification 
order may result in dismissal, or 
adjudication in ordinary 
bankruptcy, whichever is in the 
best interests of the estate. 


Chapter 


Chapter XII is designed for real 
property arrangements by persons 
other than corporations, and is 
available only to owners of real 
property or chattels real (i.e., 
leaseholds) which are security for 
debts.”? 

Chapter XII is not available to a 
debtor whose only interest in 
property proposed to be dealt with 
by the arrangement is a right to 
redeem such property from a 
foreclosure sale held before the 
filing of the bankruptcy petition.” 

An arrangement under Chapter 
XII is a plan which has for its 
primary purpose the alteration or 
modification of the rights of 


“2 
2 
& PEDIGREES REGis 
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HU 
MIGRATION USTs RECORDS 


BANKRUPTCY STAYS 


creditors holding debts secured by 
real property or a chattel real of 
which the debtor is the legal or 
equitable owner.*4 

Under Chapter XII the court is 
not required to appoint a trustee, 
and the new rules encourage a 
debtor-in-possession. Also under 
the new rules, the plan need not be 
prepared before the filing of the 
petition, while under $423 of the 
Act, the plan had to be included in 
the petition.* 

The pre-rule provisions of the Act 
made Chapter XII more difficult to 
use than other chapters of the Act, 
such as X and XI, but the adoption 
of new procedural rules effective 
October 1, 1975, has eliminated 
most procedural difficulties. 


Now Chapter XII enables a 
debtor to remain in possession 
while a plan is formulated which 
can affect creditors secured by real 
property against their wishes; 
neither Chapter X or XI permits 
both of these advantages to debtors 
at the same time. 

Chapter XII has a new broad 
automatic stay, Rule 12-43, 
effective August 1, 1975; however, 
even prior to the new rule, §42876 
provided that the filing of the 
petition operated as an automatic 
stay of enforcement of a lien on real 
estate until otherwise ordered by 
the court. Also, $507?’ provided that 
the filing of the petition operated as 
an automatic stay of mortgage 
foreclosures and that the filing of a 
Chapter XII petition divested 
previously appointed receivers in 
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favor of the Chapter XII trustee or 
debtor-in-possession. 

Section 517 of Chapter XII** 
makes mortgages insured pursuant 
to the National Housing Act exempt 
from Chapter XII, and further 
states that members of the Federal 
Home Loan Bank cannot have 
secured obligations extended or 
impaired by Chapter XII. This 
latter part of the section has not 
been found to deprive the 
bankruptcy court of jurisdiction nor 
has it been deemed to alter the stay 
against foreclosures.” 

Partnerships have become a 
common form of ownership of real 
estate, and real property 
practitioners can probably look 
forward to becoming much better 
acquainted with Chapter XII 
during the next few years. 


Chapter Xili 


Chapter XIII is entitled Wage 
Earner’s Plans,*° and provides for a 
voluntary extension of payments to 
creditors while keeping the debtor's 
assets intact, rather than seeking an 
immediate discharge through 
liquidation. 

A wage earner is defined as an 
individual whose income is derived 
from wages, salary or commissions, 


including social security payments 
or retirement benefits.*! 

Sections 606(1)°2 and (4) and 
Section 46(2)** of Chapter XIII state 
that a Chapter XIII plan may not 


deal with claims secured by 
interests in real property, such as 
mortgages. 

In practice, however, the court 
has the power to stay foreclosure of 
liens on real property, especially 
when the debtor has an equity in the 
property.*4 

Rule 13-401, effective October 
11, 1973, provides for an automatic 
stay. The rule states that the filing of 
a Chapter XIII petition operates as 
a stay not only of the 
commencement or continuation of 
actions or the enforcement of a 
judgment against the debtor, but 
also of enforcement of a lien against 
the debtor’s property. 


Section 614 provided a 
discretionary stay prior to adoption 
of the new Rule.* 


So, although a debtor in Chapter 
XIII cannot deal with claims 
secured by real property or chattels 
real, such creditors, such as 
mortgagees, are subject to the 
automatic stay. oO 


FOOTNOTES 


‘Sometimes referred to as_ straight 
bankruptcy or just bankruptcy, Chapter I 
through VII of the Bankruptcy Act, 11 
U.S.C. §§1-§112. 


2 Bankruptcy Rules are prescribed by 
order of the Supreme Court of the United 
States, and should be consulted along with 
any section of the Act because the rules often 
supercede the Act. Up-to-date editions 
should be used because the law has changed 
considerably over the last few years. The 
best source is the 1976 Collier pamphlet 
edition, BANkRupTcy Act AND RuLEs, as 
amended to August 1, 1976, published by 
Matthew Bender as two volumes in 
paperback. 


3 Bankruptcy Rue 601(b). 
4 See 1 ON Bankruptcy §2.6(1) 
(14th edition 1974). 


5 For a superlative discussion of this 
problem see Lifton, Real Estate in Trouble: 
Lender's Remedies Need An Overhaul, 31 
Bus. Law. 1927 (July 1976). 


* 11 $110. 

7 11 U.S.C. §§501-676. 

§ 11 U.S.C. §513. 

9 11 U.S.C. $548, 

1011 U.S.C. §516(4). 
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12 11U.S.C. §657. 

'3 Northern Pacific Railway Co. v. Boyo, 
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Lumber Products Co. Ltd., 308 U.S. 106 
(1939); Marine Harbor Properties, Inc. v. 
Manufacturers Trust Co., 317 U.S. 78, 
(1942). 

11 U.S.C. $579. 

511 U.S.C. §$616(7). 

16 BankRuPTCY RULE 10-113 (a) (b). 

1711 U.S.C. §$702-799. 

18 8 CoLLIER ON BANKRuPTCY §2.06(3) (14th 
ed. 1974); see also In re Consolidated Motor 
Inns, 5 Collier Bankruptcy Cases 301, 313 
(W.D. Ga. 1975). 

19 BANKRUPTCY 11-44(9). 

2 11 U.S.C. §714. 

2! Authorized by §333 of Chapter XI. 

22 11 U.S.C. §§801-926. 

3 11 U.S.C. §806(6). 

411 U.S.C. §806(1). 

25 BANKRUPTCY RULE 12-36. 

26 1] U.S.C. §828. 

7 11 U.S.C. §907. 

11 U.S.C. $017. 

29 9 CoLLIER ON Bankruptcy 14.02 (14th ed 
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3 1] U.S.C. §§1001-1086. 

3! 11 U.S.C. §1006. 

32 11 U.S.C. §1006(1). 

33-11 U.S.C. §1046(2). 


34 15 ON Bankruptcy §13-401.01-4 
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Confessions 


nonlawyer 


on a 


Disciplinary 


Board 


The concept of having 
nonlawyers serve on a 
disciplinary board has 


been suggested from time 
to time as an alternative to 
The Florida Bar’s disci- 
plinary system. Ms. Lobe 
tells how the process 
works in Washington 
State. 


This article is reprinted from the ABA 
Bar Leader, Vol. 1, No. 4, November 1975. 


By Edith Lobe 


After my appointment to the 
Washington State Bar Association 
Discipiinary Board was reported in 
the press, I found myself cornered 
by an attorney at every social 
occasion. Everyone of them was 
anxious to share ideas on errant 
attorneys, discipline and 
apprehensions vis-a-vis the 
disciplinary process. 

These casual contacts with the 
legal community convinced me that 
there exists a pretty pervasive 
ignorance of the whole disciplinary 
setup. The lack of knowledge is 
surprising. This is true for the whole 
spectrum of the profession— 
lawyers old and young; fresh out of 
law school and _ well established; 
practicing alone or as members of 
large firms; conservative, radical or 
liberal. It makes no difference. 
Most of them know little or nothing 
of how discipline is administered 
and comparatively little of what 
brings on discipline. 

Probably as a consequence of this 
ignorance, many lawyers express 
anxiety over possibly committing, 
or rather omitting, an action that 
might subject them to discipline. I 
hear this especially from truly 
dedicated and respected attorneys. 
They believe that there, but for the 
grace of a diligent secretary, go 


However, after my _ brief 
experience on the board, and 
reading files on errant attorneys, I 
am convinced that there is no way 
in which ethical and conscientious 
attorneys could follow a course of 
conduct that would deserve 
discipline. I also am convinced that 
it is often predictable which 
attorney has the potential to 
become the “respondent lawyer.” 

During my time on the board, I 
have tried to analyze whether there 
is a pattern to lawyer-member 
reaction and to nonlawyer-member 
reaction. There are some 
differences in outlook and 
emphasis, and this is healthy. 

We differ in our reactions to 
specific cases. Certain breaches of 
etiquette don’t offend me nearly as 
much as they do my colleagues. If 
an attorney has done a bit too much 
advertising while running for 
public office, or has some flowery 
letterheads, I can’t get excited. If a 
lawyer gets some publicity in his 
Kiwanis or other house organ, it 
doesn’t raise ny hackles. If a junior 
lawyer or legal intern fails to be 
properly identified as such, but 
does adequate work, it doesn’t 
bother me. Even when a lawyer 
intrudes on another lawyer’s case, I 
find my attention focusing on how 
the client is served, rather than on 
the lawyer’s violation of the Canon. 

In summary—right or wrong—I 
believe that I have little to 
contribute in those actions which 
deal with lawyer relationships 
within the profession, and I am, 
therefore, somewhat indifferent to 
their disposition. 

On the other hand, I react 
strongly to those cases in which a 
client has been damaged because of 
a lawyer’s negligence or lack of 
communication. The majority of 
the cases coming before us deal 
with such minor infractions, which 
demonstrate lack of sensitivity and 
consideration toward clients, rather 
than actual wrongdoing. 
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It is in these cases that lawyer 
members manifest more empathy 
than I can muster. They identify 
with the attorney and are inclined to 
say, “This could happen to me. Mea 
culpa—I, too, have forgotten, 
neglected, been uncommunica- 
tive.” Their emphasis is on 
“understanding” the lawyer, and 
mine is to consider the clients’ 
frustration, aggravation and 
predicament. 

But there is a large area where 
there is no difference whatsoever in 
approach between my fellow 
members and myself. That is in 
those cases in which a lawyer has 
been negligent or dishonest with 
client funds—when funds have not 
been properly accounted for, or 
when a lawyer is suspected of or has 
been found defrauding a client. It is 
in these cases where concern, 
outrage and disgust is unanimous— 
as is action. 

There also are differences in 
attitude between me and my 
lawyer associates when we look at 
discipline in general. Lawyers are, 
quite properly, concerned with 
judicial safeguards and processes 
and the limitations they impose. 
Therefore, they are often cautious 
and reactive. I, on the other hand, 
do not feel hampered by these 
limitations. 

One area in which the board 
demonstrates caution is in the 
initiation of investigation. Board 
members frequently know of 
colleagues in their respective 
communities who are slipping or 
are suspected of actual misconduct 
in the pursuit of their professional 
duties. But, since the board is a 
reactive body, rather than an 
initiating tribunal, no action is taken 
until a complaint is received. I 
believe that the public and the 
profession would benefit if the 
board were not quite as reluctant to 
initiate an investigation. 

Another problem occurs when 
minor complaints about an 
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attorney, which are received and 
which are quite properly either 
dismissed or mildly disciplined, are 
known or suspected to represent 
the tip of an iceberg. Board 
members who know the 
respondent attorney predict that 
we shall be getting additional and 
more serious complaints against 
him or her, and decide to wait until 
this happens. 

I recognize the implications and 
problems which could emerge if we 
were to do otherwise. However, 
since I identify with the clients who, 
in the meantime, might become the 
victim of this attorney’s actions, I 
wish some kind of prevention could 
be worked into the disciplinary 
process. 

Then there is the attorney who 
has been the subject of criminal or 
civil proceedings and the court has 
found for him or her, possibly on 
the basis of a technicality. Here 
again, I sense reluctance on the part 
of the disciplinary board to pursue 
the case. 

The inclination is to accept the 
verdict and not take any action. My 
reaction to this is that unethical 
conduct should be judged by 
professional standards, and such 
judgment should not be dependent 
upon the outcome of judicial 
processes. An action that does not 
warrant conviction or civil 
remedies might all the same call for 
disciplinary action. 

There are times when the 
discussion on the disposition of a 
certain case deals with trying to 
second-guess the Supreme Court. I 
interpret this as a desire “not to be 
reversed.” But being a nonlawyer, I 
don’t care what the next tribunal 
will do, as long as I vote my 
conviction. 

What is the value of nonlawyer 
participation in the disciplinary 
process? On a superficial level, but 
important nonetheless, it is good 
public relations. Going back to the 
reactions of many friends and 


acquaintances, it usually was 


something like: “Why, that’s great! 
Let’s hope the doctors will do this 
next!” 

Another benefit that can be 
gained from nonlawyer participa- 
tion is that my presence as an 
outsider does tend to make the 
proceedings more disciplined. 
Participants are quicker to dispense 
with trivia, are not as likely to hold 
forth, ad infinitum, and are more 
inclined to be aware of the broader 
implications of their statements. 

All the statements I have heard 
about nonlawyer participation on 
the Disciplinary Board are positive 
and congratulatory. However, the 
apparent success of the experiment 
makes me slightly uneasy. Am I 
letting myself be co-opted by the 
profession? And, if so, am I 
representing the client public 
adequately? All I can say is that I 
shall be watching my own reactions 
carefully, and on that day when I 
am lulled into thinking that Iam an 
attorney, I shall resign. Oo 


Edith Lobe was one of two nonlawyers 
appointed to the Disciplinary Board of the 
Washington State Bar Association for one- 
year terms as nonvoting members as an 
experiment in December, 1973. Early in 
1975, the state Supreme Court adopted new 
discipline rules at the request of the bar, 
which include the permanent addition of 
two Supreme Court-appointed nonlawyer 
members to the board, with voting rights 
and full three-year terms. Ms. Lobe is serving 
in one of these positions. The nonlawyer 
members have every prerogative of the 
lawyers on the board, except that 
nonlawyers do not conduct hearings. 
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Cable television franchising is 
today demanding the legal 
attention of a large number of 
Florida attorneys who are 
representing franchising authorities 
or cable system operators. This is 
due to the growing popularity of 
cable television calling for new 
franchises and the federal 
requirement that all existing 
franchises be brought into 
compliance with F.C.C. minimum 
standards by March 31, 1978. 


The advent and growth of this 
new communications medium 
impose on city attorneys the 
responsibility of writing franchise 
conditions and provisions for their 
municipal clients that will assure the 
construction and operation of the 
cable television system negotiated 
or agreed upon in the franchise 
award. 

Florida has no general law 
explicitly authorizing local 
governments to grant cable 
television franchises. The legal 
authority of local government 
entities to grant franchises, permits, 
or licenses to cable television 
operators is derived from implied 
or explicit power over the use of 
local streets and public ways. This 
power is viewed as encompassing 
the right to require the potential 
cable operator to obtain the local 
authority’s permission to use the 
streets and public ways on more 
than a temporary basis for carrying 
on a business in the nature of a 
public utility. The power to 
franchise is a special provision of 
most municipal and county 
charters. 


Current Regulatory Framework 


Cable television began as an 
industry regulated only by local 
franchise constraints. These were 
similar in scope to those involving 
any use of city streets and rights-of- 
way, and were designed primarily 
to assure that the system was 
installed in a manner consistent 
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with construction and safety codes. 

For some time, the F.C.C. 
declined to assert jurisdiction over 
cable. Since no new over-the-air 
transmission was involved, its 
position was that federal regulation 
was not called for. Two factors 
combined to influence the 
commission to change this position. 
First, microwave relaying of distant 
television signals became a factor in 
cable operations, and this involved 
application for F.C.C. licensed 
frequencies. Second, the rapid 
growth of cable was perceived as 
an increasing threat to the 
broadcast industry, itself subject to 
the F.C.C. regulations. 


The F.C.C. issued its First Report 
and Order on cable television in 
1965, in which it asserted 
jurisdiction over microwave-linked 
cable systems. In 1966, in its Second 
Report and Order, jurisdiction was 
broadened to include all cable 
systems, whether or not microwave 
links were used. This jurisdiction 
was tested in the courts, and 
affirmed by the Supreme Court in 
1968 in Southwestern Cable 
Company v. United States, 392 U.S. 
157 (1968). 

The Second Report and Order 
also imposed restrictions on 
bringing distant television signals 
into the top 100 markets. This 
constraint resulted in a virtual 
freeze on franchising in the major 
urban and suburban centers of the 
country, since cable operators 
believed that attracting subscribers 
without offering such distant 
signals was unlikely in areas which 
already had good off-the-air 
television reception. 


In 1972, the commission issued its 
Third Report and Order which 
lifted some of the importation 
restrictions and _ simultaneously 
imposed a number of other 
requirements for major market 
cable systems. This latest order 
permits expansion of cable into 
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major markets. However, it 
contains restraints which are 
designed, in the view of the F.C.C., 
to limit the competitive threat to the 
existing broadcast industry, and 
also to stimulate the use of cable for 
nonbroadcast services. 
Consequently, a two-tier 
regulatory system exists today with 
the F.C.C. regulating the areas of: 


-Broadcast Television and Radio 
Signal Carriage 

-Program Exclusivity 

-Channel Capacity 

-Cable Casting 

-Operational Procedures and 
Requirements 


Local authorities may regulate such 
items as: 


-System Design and Capability 
-Selection of Franchisee 
-Subscriber Rates 

-Monitoring Systems Performance 
and Compliance 

-Operation of Municipal Channels 


A critical question is whether 
local authorities can also impose 
requirements in the areas regulated 


by the F.C.C. Can a franchising 
authority, for example, require 
more channels than the commission 
requires? Or can it designate “the 
local education authorities” for 
whom an access channel must be 
reserved? Preliminary F.C.C. 
reaction seems to indicate tentative 
approval, but with restrictions. 
Certainly, the answer to such 
questions is far from clear in most 
cases, and may be resolved only 
through the certification process. 


The F.C.C. has capitulated at 
least temporarily in the jurisdiction 
it assumed to impose minimum 
franchise standards. Rule 76.31 
prescribing franchise standards 
required to be in local franchises as 
a prerequisite to federal 
certification has been suspended. 
The Commission has announced 
that it will decide by June 1 of this 
year whether it will withdraw 
entirely from franchise regulation, 
alter previously set standards, or 
reinstate them. Any interested party 
is invited to submit views on this 
issue to the Commission. In my 
view the F.C.C. has very dubious 
jurisdiction under the Constitution 
and Federal Communications Act 
to involve itself in the franchise 
aspect of cable television. The 
matter of franchising should be 


CATV Is In Your Future 


Cable television franchising, until now a limited concern of 
lawyers, is fast becoming an active area of legal practice. Many 
Florida cities are revising their cable franchises to meet F.C.C. 
requirements and city attorneys and attorneys for the 
franchises are becoming involved in the process. 

Cable television is said to be at the forefront of a new and 
important communications explosion. Boardroom Reports, 
December 15, 1976, predicted that it will be installed in ten 
million homes by 1978 and in 20 million by 1985. American 
viewing habits will be changed as CATV competes with the 
networks for major sports events and uses satellites for 
distribution of pay television nationwide. 

Another advance will be the use of fiber optics—the use of 
laser beam which transmits over glass fiber and greatly 
increases cable capacity, having the potential to improve 
quality of signals with less problems from interference. 


Who controls this communications system and who receives 
the incredible revenue it will generate are questions to be 
answered in the next few years. Law firms specializing in 
CATV, tax shelters, communications, constitutional, antitrust 
and commercial law will most certainly be involved. 


solely between local government 
and the system operator. Federal 
jurisdiction should be confined to 
signal carriage regulation which the 
F.C.C. clearly has. However, 
franchises being written now 
should continue to include F.C.C. 
minimum standards until this issue 
is resolved by the F.C.C. or in court. 


Local Decision Making 


Cable television’s entrance into a 
community poses special problems 
for local officials. Although it is an 
opportunity to determine how the 
community wants to regulate anew 


service — a new medium of 
communication — it is an 
opportunity often overlooked. 


Taking full advantage of the 
opportunity usually requires a basic 
educational effort so that decisions 
can be made on the basis of a 
working knowledge of how cable 
television operates, how local 
citizens can make use of it, and 
what decisions local authorities can 
take responsibility for making. 

The technology of cable 
television is one area in which local 
officials need to develop the 
knowledge on which to base their 
decisions. It is important that local 
decision makers understand cable 
television technology for several 
reasons. First, because a cable 
television system’s technical design 
importantly influences its social and 
entertainment usefulness, systems 
should be planned with thorough 
consideration of local demograph- 
ic, social, and political 
characteristics and the service 
demands which these characteris- 
tics may make on that system. 
Second, since there must be reliable 
delivery of high quality television 
signals if cable is to perform 
adequately any of its existing or 
projected functions, franchising 
authorities should establish 
technical standards against which 
the performance of a system can be 
measured.! Third, because cable 
technology will continue to grow in 
sophistication, local officials will 
want to develop regulations that 
will permit their community to 
accommodate changes in that 
technology. 

' Technical standards such as signal 
reception, subscriber viewing, and proof of 
performance records are set by the F.C.C. 
Franchising authorities may not require 
performance standards in excess of these 
except by permission from the F.C.C. This 


preemption does not apply to construction 
standards and system testing. 
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Only by having an appreciation 
of how cable can be used, and the 
attendant costs and limitations, can 
local authorities rationally evaluate 
its impact upon the community. 
Specific local needs can be better 
matched against cable system 
capability if there is some familarity 
with cable uses. 

Local officials face the 
responsibility of determining what 
services a cable system should be 
able to provide, particularly in the 
area of nonentertainment 
communications. Here the current 
F.C.C. regulations leave relatively 
wide latitude to local officials in 
contrast to more rigid constraints on 
entertainment services. 


During the franchise process, the 
franchising authority can involve 
itself heavily in defining future 
services, or that task can be left to 
the franchisee. In either case, this 
definition will have a strong impact 
on the way the cable system is 
designed and operated. If the 
franchising authority chooses not to 
act, the franchisee will surely 
structure the cable system from the 
point of view of economic self- 
interest. 


Prefranchise 


The basic question each 
franchising authority must decide 
prior to structuring a cable 
franchise is “what would local 


government like the cable system to 
do?” 


If a franchising authority, after 
due deliberation, believes that a 
cable system which supplies only 
F.C.C. mandated services is 
sufficient for its needs (usually no 
more than 12 channels), study and 
and planning requirements are 
simplified. Even in this case, 
however, the franchising authority 
should establish its policy with 
respect to: 


Retransmission — The franchi- 
sing authority can determine 
whether distant signals will provide 
sufficient benefits to justify the 
added costs, and if so, the signals 
which are preferred. 


Local Origination — The 
franchise authority can determine 
what emphasis it will place on local 
community oriented programming, 
and incorporate this as a specific 
basis for awarding a franchise. 
Whether to formalize community 
participation through an advisory 
board is a consideration. 
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Origination broadcasting facilities 
may either be specified or the 
applicants may be permitted to 
describe what they propose, but 
this factor also can be an award 
criterion. Preferably, the criteria 
should be established on a 
weighted, quantitative basis, 
amnounced in advance so_ that 
applicants are fully and equally 
aware of local government’s 
position. 

Public Access — Two key 
questions are channel management 
and funding for public access 
programming. Whatever course is 
taken by a franchising authority, 
there will be opposition from some 
quarter, whether it be the 
franchisee, the F.C.C., or the 
community groups interested in 
furthering public access. Funding, 
in particular, will be a recurring 
problem unless a mechanism is set 
up that can generate at least 
minimal funds on a long-term basis. 


Educational Channel — The 
various educational agencies within 
the franchise area including 
elementary, secondary, and private 
schools, and colleges and 
universities, should participate fully 
in arriving at recommendations for 
use of the designated channel. 
Generally, agreement can be 
reached among the potential uses, if 
the franchising authority takes the 
lead in bringing the parties 
together. If not, the authority may 
wish to establish a management 
structure for administering the 
educational channel. 

A study should be made to 
indicate the need for both open and 
closed circuit operations, and the 
franchise requirements established 
accordingly. 


Local Government — At least a 
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preliminary survey should be taken 
among the various local 
government and public agencies to 
ascertain their interest in using the 
available channel, either on an open 
or restricted basis, and what 
specific applications may be 
involved. It is likely that such plans 
will be tentative, but they can guide 
the initial organizational and 
budgeting decisions for the 
government channel. If a single 
group is to manage the channel, its 
administrative structure and 
authority should be established 
early. 

Leased Channels — The 
franchising authority can, if it 
wishes, establish procedures for 
negotiating channel lease 
agreements and possibly also 
consider a rate structure. If it 
appears that local governmental 
agencies may themselves lease 
channels in the foreseeable future, a 
preferential rate schedule may be 
negotiated. 


Franchise Ordinances 


In the legislative process the 
franchising authority makes and 
formalizes its decisions about cable 
television. All provisions it 
considers necessary and important 
to its cable system should be 
embodied in this ordinance. 
Requirements omitted from the 
ordinance, despite assurances to the 
contrary, can seldom be 
implemented. A strong, well 
written ordinance protects the 
franchising authority and assists the 
applicants in preparing relevant 
applications. It serves as the basis 
for the applicant selection process. 

The general clause that states 
what rights the franchise grants 
usually gives the reason for 
regulation and ties it to the local 


in bar reviews... 


Address 


JOSEPHSON'S 


Zip 


Phone 


OF FLORIDA 


Law School 


Year Graduated 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
National Headquarters: 830 N. La Brea Ave., Inglewood, CA 90302. 213/674 9300 


BRE 
L 


| 

i 


ROLE OF LOCAL 
GOVERNMENTS 


authority's power. At the same 
time, the grant is usually made 
nonexclusive in order to allow the 
municipality to seek a new operator 
if the franchisee fails to perform 
adequately. 

As is typical in most comprehen- 
sive acts, a short title is often 
provided for reference, either in 
other documents or in the 
ordinance being enacted. The title 
should reflect the purpose of the 
act. 

Terms defined in a _ cable 
ordinance usually represent words 
or phrases which are essential to the 
document. Any definition, while it 
should reflect the use in the 
ordinance, should also be consistent 
with the F.C.C.’s use of the word. 
Existing ordinances frequently 
contain definitions inconsistent 
with meanings in the federal rules. 
To write correct definitions the 
drafters should be familiar with the 
commission’s rules and how the 
variance proposed by the local 
regulatory program will be 
affected by F.C.C.’s limitations. 

F.C.C. regulations limit the 
period a franchise may be granted 
to a maximum of 15 years, and state 
that a system must be recertified 
even if the franchise is renewed at 
the end of the franchise period. The 
rules set no requirements for 
transferring franchises. They do, 
however, prohibit television 
stations and telephone companies 
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from owning systems in their 
service areas. 

Most ordinances include a 
provision that a grant is 
nonexclusive to ensure perfor- 
mance during the franchise period. 
A nonexclusive grant does not limit 
the period of years during which 
operation is permitted, but serves as 
an enforcement device by allowing 
the community to seek another 
operator in case the _ initial 
franchisee fails to perform 
adequately. 

Whatever the length of the 
franchise, eventually the local 
government must decide what 
standards should mark the next 
franchise period and whether the 
current operator should continue. 
The renewal period has proven to 
be a period of great pressure on the 
city, with the cable operator often 
threatening to discontinue service 
immediately unless renewal is 
promised. The commission has 
suggested that franchises contain 
specific “buy back” or continuation 
of service provisions to protect the 
public’s right to continuity of 
service while a new franchise is 
being prepared. 

The franchising authority must 
set criteria for what amounts to 
assignment or transfer of a 
franchise and procedures to guide 
in determining whether a transfer 
should be approved. While none of 
the examples below prohibits 
transfer, the right to transfer should 
be limited at the initial stages of the 
system’s development, and perhaps 
flatly forbidden before construc- 
tion, to avoid trafficking in 
franchise awards. 


Franchise Territory—Extension 
of Service 


Many cities or counties will be 
divided into separate areas of 
operation, with franchises granted 
to more than one operator. The 
franchising authority must 
determine who within a territory 
will receive service, particularly 
when sections of the franchised 
territory are sparsely populated, 
and when and where construction 
will be initiated. 

F.C.C. regulations provide that 
service must be extended 
“equitably and reasonably in all 
parts of the community.” The 
commission has explained that “a 
plan that would bring cable only to 
the more affluent parts of a city, 


ignoring poorer areas, simply could 
not stand.” 

In addition, significant 
construction must be accomplished 
within one year after a certificate of 
compliance is issued by the F.C.C. 
Energized trunk must be extended 
to a substantial percentage of the 
franchise area each year thereafter. 

The purpose of this section is to 
look at ways a franchising authority 
might use the ordinance to require a 
system designed to reflect the 
individual requirements of the 
community. 

Channel capacity is set at 20 in the 
major markets by F.C.C. rule, with 
variance allowed only with F.C.C. 
permission. Permission or special 
relief (waiver) should be sought at 
the time the system is certified. 
Markets below the top 100 (or small 
markets) and those areas without 
television stations are free to 
require cable systems in their 
communities to comply with but 
not exceed the major market rule. 
Section 76.251(a)(1) and (2), 47 
CFR 76.25l(a)(1) and (2) of the 
commission’s rules deal with 
channel capacity and Section 
76.251(b) allows communities 
outside the major markets to invoke 
the major market standards. 

The rules also provide a formula 
and requirement for increasing 
channel capacity when all available 
channels are in use. Section 
76.251(a)(8) provides that 
whenever the educational, 
government, public and _ lease 
access cablecasting channels are in 
use 80% of the weekdays or 80% of 
the time during any consecutive 
three-hour period for six 
consecutive weeks, the system has 
six months to make a new channel 
available for any or all of the access 
cablecasting purposes. 


It is also possible that a system 
will be required to have more than 
20 channels from the outset. Section 
76.251(a)(2), 47 CFR 76.251(a)(2) 
provides that for every over-the-air 
television broadcast signal 
provided on the system an equal 
amount of bandwidth must be 
provided for other uses. For 
example, if a system carries 11 
television broadcast signals, it must 
have 22 channel capacity from the 
outset. 


Whether a system is located in a 
top 100 market, a small market or 
outside a television market, the 
rules determine what broadcast 
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signals (television and radio) the 
system carries. In communities with 
3,500 or more subscribers, the cable 
operator must originate program- 
ming (47 CFR 76.20). All systems in 
the top 100 markets must provide a 
free governmental channel, an 
educational channel and a public 
access channel for cablecasting (47 
CFR 76.251). The remaining 
unused channels must be made 
available for access leasing with at 
least one channel giving preference 
to part-time users (47 CFR 
76.251(a)(3)). As is the case with 
channel capacity, to enlarge the 
number of free access channels 
either a waiver or special relief must 
be sought from the F.C.C. at the 
time the system is certified (47 CFR 
76.7). 

Communities outside the top 100 
markets have the option of 
applying the access requirements to 
a system but the requirements 
cannot exceed those of (47 CRF 
76.251) of the rules. 

The F.C.C. requires that 
“minimal equipment and facilities” 
be made available for public access 
cablecasting (Section 76.251 (a)(4)). 
The origination rule also requires 
that an operator have equipment, 
staff and facilities for origination 
cablecasting (Section 76.201(a)). 
The rules are indefinite about what 
production equipment or technical 
staff should exist either for rent or 
free charge for access cablecasting. 

The operator should be asked to 
demonstrate what facilities will be 
available and what programming 
personnel will help with the 
equipment. Because it is difficult to 
determine exactly what specific 
equipment will be needed and 
because new “software” is 
continually being developed, a 
provision that lists what functions 
the equipment should perform and 
where the studios should be offers 
the best approach. 


Some communities have thought 
about using one channel or an entire 
cable for special purposes. Schools, 
banks, and other users also fall into 
this category. If such a plan has 
been developed, the ordinance 
should reflect this use and alert 
possible operators by setting forth 
appropriate requirements. 


The F.C.C. requires that a cable 
system in a top 100 market maintain 
a plan having technical capacity for 
nonvoice return communication 
(76.251(a)(3)). This means that the 
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system must have two-way 
potential instead of a working two- 
way system. 

The commission is currently 
considering what standards should 
be set for interconnection. To some 
cable operators, interconnection 
simply means the exchange of 
programming, to others it means 
the physical interconnection of 
systems by microwave or cable. 
The latter meaning presents the 
more difficult issue, since 
communities and operators will 
have to develop means of planning 
between areas within a city, a 
region or perhaps a state. Because 
of the expense involved and the 
lack of development of cable 
systems in all areas the example 
given is perhaps the best kind of 
provision at this time. 

In areas of the city having 
telephone lines and electric utility 
lines underground, whether 
required by ordinance or not, all or 
any CATV franchisee lines, cables 
and wires should be underground. 
The ordinance should establish a 
policy of the city that existing poles 
for electric and communication 
purposes be utilized wherever 
possible, and that underground 
installation even when not required 
is preferable to the placing of 
additional poles. 


Technical Performance 
Standards 


The F.C.C. has set technical 
standards in Subpart K of the rules, 
but believes that its rules provide 
only a start. While the F.C.C. 
expects to refine and expand the 
standards to meet changes in the 
state of the art, it has stated that 
there is “no reason why franchising 
authorities may not now require 


more stringent technical standards 
than those in Subpart K.” A federal 
advisory committee has also been 
formed to set general standards. 
The F.C.C.’s rules should be used 
as a base for writing other 


standards. Engineering analysis 
may be sought to ensure 
appropriate standards for the 


franchised area. The following 
categories provide a description of 
the technical requirements that 
should be of concern. 

Information should be obtained 
that includes details of the 
equipment and cable and the 
antenna site the system will use. 
Construction practices and system 
performance requirements must 
meet F.C.C. performance 
standards and recognized utility- 
type construction procedures. 

Standards for incoming signals 
should consider their projected 
quality, site selection, propagation, 
and interference. Minimum quality 
for both local and distant signals 
should be set along with the 
respective antenna arrays required 
to ensure at least minimum quality. 

Attention should be given to 
requirements for the structural 
adequacy and height of the antenna 
arrays and tower, including tower 
lightings, painting, location and 
design. 

Performance and equipment 
standards are also necessary for 
those portions of the system 
designed to process and transmit 
TV and FM signals from their 
source (off-air, local origination, 
microwave) the distribution 
system. 


Standards for the distribution 
system should include all specific 
design requirements for both the 
trunk and feeder cable, and 
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performance standards both for 
trunk and line equipment and 
picture quality delivered to 
subscribers. These standards are to 
ensure that the total system (the 
headend and distribution systems) 
provide the grade of service 
proposed by the applicant. 

Test conditions and equipment, 
locations and time intervals for 
testing, and the measurement 
procedures should be written as a 
way to enforce the standards set 
above. 

Results of system performance 
and tests should be submitted 
periodically to ensure the system’s 
quality, including measurements of 
signals at the headend and 
throughout the system, quantitative 
analysis ot all picture quality 
parameters, and subjective 
evaluation of picture quality. 


Local Regulatory Framework 


The local franchising authority’s 
role in regulating a cable system 
goes beyond selecting an applicant; 
under F.C.C. standards, it must 
develop a procedure for 
considering consumer complaints 
and passing on requests for rate 
increases. Moreover, the local 
franchising authority is the logical 
body to develop general policy 
about the development of cable 
technology in the community. 

The F.C.C. has established in 
Section 76.3l(a)(2) general 
timetables for construction and 
operation of systems to ensure that 
franchises do not lie fallow. Under 
the commission’s rules the franchise 


must require the cable system to 
accomplish significant construction 
within one year after it issues a 
certificate of compliance. 

Thereafter, energized trunk 
cable must be extended to a 
substantial percentage of the 
franchise area each year, the 
percentage determined by the 
franchise authority. The rules 
require energized trunk cable to be 
extended to at least 20 percent of 
the franchise area each year, the 
extension to begin within one year 
after the commission issues its 
certificate of compliance. 

Specialized services are those 
which might be provided to a 
limited number of customers either 
because of their special needs or the 
necessity to test or experiment 
before providing the service to all 
subscribers. 

A specialized service might 
provide interaction with a central 
computer, regulate the flow of 
traffic or provide limited two-way 
communication. An ordinance that 
is too limited in the functions a 
cable operator may perform will 
discourage experimentation and 
limit full development of the 
technology. However, experiments 
present the possibility of arbitrary 
establishment of rates with the 
additional possibility of subsidy. 
The ordinance should strive to both 
encourage the system’s develop- 
ment and protect the consumer. 

Technical improvement of the 
system during a long franchise 
period is often tied to a “state-of- 
the-art” clause. The term “state-of- 
the-art” is vague and usually left 
unenforceable, because provisions 
cannot predict the future 
implications technical develop- 
ment might have on such matters as 
current service, community needs, 
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and the ability of an individual 
operator to make the change. To 
deal with these unknowns the best 
franchising authority can do is to 
provide a procedure to consider 
changes. 

F.C.C. regulations provide that 
when the commission modifies 
technical standards the changes 
must be incorporated into the 
franchise within one year or at 
renewal time, whichever occurs 
first (Section 76.31(a)(6)). The 
ordinance could provide that 
changes in technical requirements 
be effectuated as the F.C.C. 
changes its rules; however, those 
rules may continue to lag 
technically as they do now. 

The F.C.C.’s_ rules (Section 
76.31(a)(4)) require that the 
franchising authority specify or 
approve the initial rates which the 
franchisee charges subscribers for 
installation of equipment and 
regular subscriber services. 
Changes in these rates can only be 
authorized by the franchising 
authority after an appropriate 
public proceeding affording due 
process. The rule is not clear, 
however, as to what other rates the 
franchising authority should 
consider. The city should 
specifically reserve the right to 
review subscriber rates and rates 
for users of leased channels. 

The cost of providing service to 
certain users, such as the elderly, at 
reduced rates should also be 
considered. The ordinance should 
set forth any preferential or 
subsidized rates and ways to 
distribute them. 

Clearly some rates for services— 
those which are monopolistic in 
character—should be _ regulated, 
while others which face 
competition should be allowed to 
result from incremental costing. 
For example, burglar alarm systems 
offered on the cable can be 
obtained from other sources. These 
should return their incremental 
costs but not be limited in the prices 
they charge customers. Other 
services such as leasing channels for 
users are clearly monopolistic; their 
rates should be considered by the 
franchising authority. 

Because the establishment and 
review of rates is a function that will 
continue throughout the life of the 
franchise, someone will have to 
accept the responsibility of 
performing the necessary economic 
analysis. In addition, the procedure 
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should allow for review upon 
petition of the user, subscriber, or 
operator and establish a systematic 
periodic review. 


Once a procedure has been 
developed for considering rate 
changes, the proposed changes are 
to be measured against the standard 
of what is fair to the system and to 
the subscribing public, a matter 
which the commission sees as 
dependent on the particular facts of 
each situation. The authority 
responsible for setting rates will 
need to identify conflicting factors 
that require balancing in each case. 
Initially, a rate authorized for 
subscriber services should reflect 
two factors that will be altered in 
any given situation: (1) the amount 
and cost of capital which 
acknowledges that cable is a capital 
intensive industry and (2) the fact 
that rates which are too high will 
affect the number of subscribers, 
the base for the development of 
additional services. The object is to 
attract capital and secure a high 
penetration on subscriber rate. To 
test the practicality of the balance it 
has established a city might test its 
rates with one of the financial 
models used by groups that supply 
advice and information about 
cable. 


A franchising authority must also 
consider terminal connection fees 
as an initial matter, and take note of 
density and overground and 
underground wiring costs. The 
authority should also consider 
reconnection and multiple outlet 
fees. 


Franchise Fees 


The F.C.C. rule provides as 
follows: 


Section 76.31(b) The franchise fee shall be 
reasonable (e.g., in the range of 3-5 percent 
of the franchisee’s gross subscriber revenues 
per year from cable television operations in 
the community (including all forms of 
consideration, such as initial lump sum 
payments)). If the franchise fee exceeds 
three percent of such revenues, the cable 
television system shall not receive 
Commission certification until the 
reasonableness of the fee is approved by the 
Commission on showing by the franchisee, 
that it will not interfere with the effectuation 
of federal regulatory goals in the field of 
cable television, and by the franchising 
authority, that it is appropriate in light of the 
planned local regulatory program. The 
provisions of this paragraph shall not be 
effective with respect to a cable television 
system that was in operation prior to March 
31, 1972, until the end of a system’s current 
franchise period, or March 31, 1977, 
whichever occurs first. 
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This rule in particular raises the 
issue of F.C.C. jurisdiction over 
franchising. There is a great deal of 
well founded doubt that the agency 
created by Congress to regulate 
communications signal carriage can 
legally prescribe what local 
governments may charge for use of 
its streets and highways. The streets 
and other facilities used by the 
cable company are valuable public 
properties. The grant of the 
franchise to a cable system operator 
to use local streets and highways is a 
valuable property right without 
which the operator would be 
required to invest substantial 
capital in right of way costs and 
acquisitions. Many local 
government officials feel that three 
percent of subscriber revenues is 
not a fair compensation. Subscriber 
revenue does not catch that portion 
of the cable companies’ earnings 
from pay television, leased 
channels, advertising, and other 
sources. Under the three percent of 
subscriber revenue rule, the cable 
system gets free use of the franchise 
rights for that portion of revenue 
received from sources other than 
residential subscribers. Some local 
governments are considering 
broadening these franchise 
charges. This can be done either by 
making the franchise fee apply to 
gross revenue or separate 
additional charges for use of the 
franchise rights. 

The F.C.C.’s limit on franchise 
fee was imposed under what it 
refers to as “federal goals for cable 
television.” Its idea has been that 
cable companies needed protection 
from burdensome fees imposed by 
local governments. Also, the 
F.C.C.’s idea has been that the 
cable television franchise should 
not produce revenue for local 
governments but that they are 
entitled to be compensated only for 
the reasonable cost of awarding the 
franchise and regulatory costs. 

Under this rule, the F.C.C. will 
invalidate that portion of a 
franchise fee which exceeds three 
percent of gross subscriber 
revenues or up to five percent 
based on the franchising authorities 
regulatory budget. The certificate 
of compliance would be granted 
with a “roll back” of franchise fee to 


what F.C.C. considers permissible 


Any provision should reflect this 
rule and allow for flexible 
adjustment to meet increases in 


maintaining the regulatory 
program. 

The cable system operator must, 
at the time of certification, file the 
system’s equal employment 
opportunity program pursuant to 
F.C.C. rule Section 76.13(a)(8). 
Therefore, the ordinance should 
generally provide that the cable 
television operator will comply 
with all equal opportunity 
employment laws. 


Consumer Compiaints 


The F.C.C.’s rules require that 
franchises provide for the 
investigation and resolution of local 
service complaints and that the 
franchisee maintain a local business 
office or agent for these purposes. 

The examples given below 
supply a procedure for regulation 
through governmental monitoring 
and review of consumer 
complaints. All applicants should 
expect to delineate the procedures 
and personnel which will be 
available for handling consumer 
matters. In addition, the franchising 
authority should consider a 
reporting system to keep itself 
informed about the system. Some 
ordinances also require that 
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ROLE OF LOCAL 
GOVERNMENTS 


operators keep records of 
complaints and make them 
available to the franchising 
authority upon request. 

The ordinance should contain 
general requirements that all 
distribution lines and equipment 
erected by the franchisee within the 
city shall be done with the approval 
in accordance with specifications 
established by the responsible local 
official, e.g., the city engineer. 

Because many changes in the 
service obligations of a system 
during the term of an ordinance 
must be left to a balancing of 
equities, some ordinances establish 
a means of resolving disputes 
through arbitration. Generally 
certain matters are expressly made 
arbitrable under provisions of a 
franchise to be determined by a 
panel of three arbitrators, one to be 
appointed by the company, one by 
the city, and one to be selected by 
the two arbitrators. The 
determination of a majority of the 
arbitrators is binding on the parties. 

The local regulatory program is 


greatly aided if the cable operator 


files copies of F.C.C. filings and 
reports with the franchising 
authority. A cable operator, when 
the system is certified pursuant to 
Section 76.13, must file copies of the 
application with the franchising 
authority. In addition, the operator 
must file an annual financial report 
with the commission on April 1 each 
year (F.C.C. Form 326 (See Section 
76.504)) a general report on the 
system on March 1 each year for the 
preceding year (F.C.C. Form 325 


(See Section 76.405)), and a 
computation of the annual fee to be 
paid to the Federal Government on 
April 1 (Form 326A (See Section 
76.406)). 

Cable operators must also keep 
logs and records pursuant to 
Section 76.305 of the F.C.C.’s rules. 
If the system is located within a 
major market a record must be kept 
of all television broadcast signals 
carried. The TV signal record must 
include the call letters and location 
of each station whose signals are 
carried, the date and _ specific 
starting time and ending time of 
such carriage, and the names of 
programs scheduled to be carried. 
The record must be retained for 
two years. 

Other records to be kept include 
origination cablecasts by 
candidates for public office 
(76.205(c)); public access channel 
rules and a list of uses 
(76.251(a)(11)); and lease access 
channel rules and a list of users 
(76.25(a)(11)). A system must also 
carry out technical performance 
tests each year to establish 
conformance with the technical 
rules of Subpart K. The test 
results must be kept on file for five 
years and be made available to 
commission personnel upon 
demand (See Section 76.601). A 
local regulatory program might use 
these records as a base for an annual 
review of the system. 


Sanctions, Penalties, Liability 


One of the most neglected areas 
in ordinances has been enforce- 
ment. Mechanisms such as 
arbitration, provision for leaseback, 
and the ability to seek court action 
will aid in achieving the type of 
cable system the community wants. 

Except for any liability which 
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may accrue to the city with regard 
to its programming on any city 
channels, the company shall 
indemnify and hold the city 
harmless from all liability damage, 
cost or expense (including 
reasonable attorney’s fees) arising 
from claims for injury to persons or 
damage to property occasioned by 
reason of any conduct undertaken 
by reason of this franchise, 
irrespective of any negligence or 
fault of the city, its agents or 
employees. The city shall not and 
does not by reason of this franchise 
assume any liability of the company 
whatsoever for injury to persons or 
damage to property. 

Within 30 days after the effective 
date of its certificate, the company 
shall file with the city and maintain 
on file throughout the term of the 
certificate a liability insurance 
policy issued by a company duly 
authorized to do business in this 
state, insuring the city and the 
company, with respect to the 
installation, operation and 
maintenance of the system. 


Foreclosure, Receivership 


Upon the foreclosure or other 
judicial sale of all or a substantial 
part of the system, or upon the 
termination of any lease covering 
all or a substantial part of the 
system, the company shall notify 
the city of such fact, and such 
notification shall be treated as a 
notification that a change in control 
of the company has taken place, 
and the provisions of this 
ordinance, governing the consent of 
the city to such change in control of 
the company shall apply. 

The city shall have the right to 
cancel this franchise 120 days after 
the appointment of a receiver, or 
trustee, to take over and conduct 
the business of the company, 
whether in receivership, 
reorganization, bankruptcy, or 
other action or proceeding, unless 
such receivership or trusteeship 
shall have been vacated prior to the 
expiration of the 120 days, or unless: 

1. Within 120 days after his 
election or appointment, such 
receiver or trustee shall have fully 
complied with all the provisions of 
this ordinance and remedied all 
defaults thereunder; and 

2. Such receiver or trustee, 
within said 120 days shall have 
executed an agreement, duly 
approved by the court having 
jurisdiction in the premises, 
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whereby such receiver or trustee 
assumes and agrees to be bound by 
each and every provision of this 
ordinance and the franchise 
granted to the company. 


Nonseverability 


A legal technique for ensuring 
that the franchise as negotiated 
between a local government and a 
cable operator is not partially 
revised by courts is to make it 
nonseverable. Instead of having to 
live with a franchise minus what it 
considered key provisions, the 
franchising authority would have 
the option to amend the franchise or 
have it terminate and negotiate a 
new one. Nonseverability may be 
employed through a_ franchise 
provision such as the following: 
Any agreement for a franchise as between 
the city and a grantee pursuant to this 
ordinance is intended to be entire and 
indivisible, and no provision nor any part 
thereof as between said parties is intended to 
be severable, and provisions affecting the 
city and any grantee thereunder as between 
said parties are in contemplation of one 
entire and nonseverable disposition of the 
subject matter. In the event any provision or 
part of any provision of such franchise 
agreement is held to be unlawful or invalid 
by a court of competent jurisdiction in any 
action brought or instigated or caused to be 
instigated by the grantee, its successors, or 
assigns, then the entire franchise agreement 


shall thereupon terminate and be of no 
further force and effect. 


Applicant Selection Process 


The selection of an applicant is a 
two-step process: the community 
must determine, first, what local 
needs an applicant must fulfill and, 
second, which applicant can meet 
the community’s requirements. The 
process of selecting an applicant 
will be a bewildering and difficult 
period unless the franchising 
authority knows from the outset 
what information is needed and 
develops an orderly system for 
obtaining it. 

The process is also important 
because it must be _ properly 
administered through a full public 
proceeding if the system is to 
receive F.C.C. certification. The 
commission requires that the 
franchise or certificate contain 
“recitations and provisions” that 
demonstrate the franchising 
authority has approved the 
franchisee’s legal, character, 
financial, and technical qualifica- 
tions, as well as the adequacy and 
feasibility of the construction 
arrangements. These determina- 
tions must be part of a full public 
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proceeding affording due process 
(Section 76.31(a)(1)). Without 
complying with these requirements 
a system cannot be certified to 
carry television signals. In 
discussing the rule the commission 
explained that a cable operator 
must submit a “detailed statement” 
showing that the franchising 
authority has complied. 

The F.C.C. expects that a public 
proceeding will meet the 
requirements of due process if it 
includes: publicly invited 
applications, all applications placed 
on public file, notification given to 
the public when an applicant files, 
an opportunity for all interested 
persons to testify on the 
qualifications of the applicant 
which could be fulfilled with a 
public hearing, and a public report 


issued by the franchising authority 
setting forth the basis for its action. 


An application form that will 
elicit the information the 
franchisingty desires, in an 
organized manner, will ease the 
process. Public comment could 
then be directed to the application 
form, which should reflect the 
ordinance requirements. 


In many municipalities the entire 
process of applicant selection is 
being assigned to a _ special 
regulatory committee that will 
conduct the process of evaluation 
and submit recommendations to 
the governmental unit responsible 
for official approval. Whoever 
conducts the proceeding, it is still 
necessary to have full public 
participation in the process. 
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Rules of 
Appellate 
Procedure 


By Everett P. Anderson 


EVALUATE 
CASE 


JURISDICTION 


THE FLORIDA BAR JOURNAL 


= 
‘KNOW 
3. 

THE 

BRIEF 

86 


What wins appellate cases? 

The question demands not so 
much an answer as an opinion. This 
writer's opinion is derived 
primarily from a year spent in all 
but the innermost sanctum of the 
state’s highest court. There I read 
hundreds of briefs, heard scores of 
oral arguments, and spent untold 
hours in discourse with a wise and 
courtroom-tested jurist. Many of 
the lessons derived from these 
experiences will be old hat to the 
seasoned appellate practitioner. 
Others will not be found in any text 
on appellate procedure. I pass them 
on in hopes they speed the 
disposition of appeals while 
enabling the appellate lawyer 
better to serve his client.! 

Evaluate the case. 

Occasionally, legiti- 

mate tactical or 

other considerations 
unrelated the 

merits may impel 

the attorney to appeal a lower 
court’s decision. But most 
“doubtful” appeals cannot be 
justified on this basis. Quite simply, 
a large number of cases I 
encountered at the Florida 
Supreme Court reflected a failure 
on the part of the appealing lawyer 
properly to assess his client’s factual 
situation. One clue to such an 
omission is when the appellant’s 
attorney fails to cite the record-on- 
appeal in the “Statement of Facts” 
portion of his brief.? If material 
facts are at issue, the oversight may 
appear purposeful. A _ similar 
transgression by the appellee's 
lawyer, especially prevalent in 
criminal cases, may be signaled by 
the following “Statement of Facts”: 
Appellee adopts Appellant’s Statement of 
the Facts to the extent it is not inconsistent 


with therecord-on-appeal or with statements 
made elsewhere in Appellee’s brief. 


Although sometimes justified, such 
practices frequently evidence an 
inattention to detail; they put the 
reader on notice to examine the 
remainder of the brief with a “show 
me” attitude. If the case is worth 
appealing, the facts are worth 
stating. 

Once he has objectively 
mustered all the facts, the attorney 
is in a position to arrive at a 
meaningful evaluation of the case. 
What should figure in his 
evaluation? 

If a pure question of law is 
presented, this is a matter of legal 
research. But if the lower court’s 
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decision turns upon the application 
of accepted law to a particular fact 
situation, other considerations enter 
the picture. The attorney should 
recall the presumption favoring 
lower court findings of fact. He 
should remember that perhaps 
85 percent of the appeals from such 
cases are doomed to failure. These 
are formidable odds by any 
standard. The client, clamoring for 
relief from what he perceives as a 
transgression of justice, may view 
his chances differently. He should 
be disabused of his illusions. 

The appellate lawyer’s 
evaluation responsibility does not 
end there. He also has an obligation 
to consider the time and expense of 
appeal. The case backlog and 
resultant delays in our appellate 
system are too well documented to 
require elaboration here. Expense, 
on the other hand, warrants a 
passing comment. Recently the 
Florida Legislature hiked the filing 
fees to $50 in the district courts of 
appeal and $75 in the supreme 
court.’ Apart from this outlay and 
the usual costs involved in proper 
research, brief writing, posting of 
supersedeas bond, and preparation 
of the record-on-appeal, the 
attorney should make allowances 
for the travel expenses to and from 
the appellate court to argue the 
merits and any preliminary 
motions. Even though the trial 
court’s adverse ruling presents clear 
error, the client should be advised 
of time and cost considerations 
before authorizing his attorney to 
lodge an appeal. 

Know thy juris- 
diction. A _ strong 
legal or factual case 

2. is no assurance of 
appellate review. 

The attorney must 

also find the proper jurisdictional 
key to unlock the appellate court’s 
door. Despite the streamlining of 
our court structure and the 
adoption of appellate rules that 
simplify the jurisdiction-invoking 
process,‘ pitfalls aplenty remain. 
Appellate judges are practiced 
hands at detecting jurisdictional 
defects that even astute attorneys 
may overlook. Often during my 
tenure at the Florida Supreme 
Court I saw advocates fully 
prepared to argue the merits of the 
case, only to be ambushed by a 
subtle jurisdictional issue they 
simply had overlooked. Worse is 
the fate of attorneys who gain no 


inkling during oral argument of a 
jurisdictional defect, only to find 
their appeals dismissed or writs 
discharged summarily after the 
justices have convened in post- 
argument conference. 


I offer no nostrum for the 
problems of invoking appellate 
jurisdiction beyond the time- 
proven remedies of careful study 
and evaluation. Particularly helpful 
in this respect are the comments 
accompanying the procedural rules 
in Florida Statutes Annotated. A 
dated but still useful symposium 
article on the extraordinary writs 
may be found in 4 U. Fla. L. Rev. 
421 (1951). There are also two 
excellent student notes of more 
recent vintage dealing with the 
Florida Supreme Court’s certiorari 
jurisdiction.5 

Conflict certiorari jurisdiction® 
warrants a few additional 
comments, since it represents the 
most frequently traveled path to the 
Florida Supreme Court. A working 
knowledge of how the supreme 
court deals with its conflict 
caseload may assist the practitioner 
in preparing a more meaningful 
jurisdictional brief. 

The Florida Supreme Court 
assigns each conflict jurisdictional 
petition to a panel of five justices. A 
lead justice is selected on a rotating 
basis. This justice generally will 
direct his research aide to prepare a 
jurisdictional summary, although 
the court considers jurisdictional 


ANDERSON 


Everett P. Anderson is an associate in a 
Tallahassee law firm. He is a graduate of 
Vanderbilt University (B.A. 1968) and the 
University of Florida (J.D. 1974), where he 
was executive editor of the law review. 
Before entering private practice, he served a 
one-year clerkship with Justice (now Chief 
Justice) Ben F. Overton of the Florida 
Supreme Court and a one-year clerkship 
with Judge William Stafford of the United 
States District Court for the Northern 
District of Florida. The author wishes to 
thank Chief Justice Overton for his 
assistance in preparing this article. 


2 
he 
ae 


UNWRITTEN RULES 


applications without a summary 
when the research staff is 
overburdened. The entire case file, 
to include any summary, is 
presented to the lead justice, who 
votes to grant or deny jurisdiction. 
The file is then circulated among 
the other justices comprising the 
panel. Four justices must agree on 
the disposition.’ In the event four 
votes are not obtained from the 
panel of five, the case is circulated 
to the remaining two justices on the 
court. It is the rare case in which a 
legitimate case conflict is 
overlooked. 

There is, however, a difference 
of opinion on the present court as to 
what is “conflict” under the 
constitutional provision. The court 
denies jurisdiction in over 85 
percent of the cases. Thus, for the 
attorney seeking to invoke conflict 
jurisdiction, it is of elementary but 
crucial importance to spell out the 
precise nature of the conflict sought 
to be resolved. Although not 
required under the present 
appellate rules,’ my recommenda- 
tion is that photocopies of the 
district court opinion on certiorari 
and other appropriate cases be 
appended to the jurisdictional brief 
(rather than to the petition) and that 
the allegedly conflicting portions of 
the opinions at issue be juxtaposed 
at some point in the text of the brief. 
This procedure leaves nothing to 
chance and helps ensure that a case 
worthy of adjudication is decided 
by the state’s highest court. 


Belabor the brief. | 


Cases at the lower 

court level, particu- 

3. larly in jury trials, 

are won by prepara- 

tion and oral presen- 

tation. At the appellate level, they 

are won by preparation and brief 

writing. Appellate judges rely 

primarily on quiet study of the 

parties’ briefs as a basis for deciding 

cases. The appellate rules allow 

sufficient time for the preparation 

of thorough, meticulous, persuasive 

briefs on the merits. Time should 

be used to this end. Woe to the 

advocate who believes he can 

salvage a poor brief with a stunning 
oral argument. 

Indispensable to every appellate 


brief is exhaustive research. 
Accurate and proper citation of 
authorities is equally important.'® 
But the good appellate brief, the 
winning appellate brief, goes 
beyond a recitation of authorities 
and precedents to stress the “why.” 
Policy, be it remembered, is the 
domain of the appellate court. 
Although research may fail to 
disclose any explicit policy 
underlying a line of decisions, an 
implicit policy will surely be found. 
The most important function of the 
appellate lawyer is to ferret out this 
policy and bring it to the court's 
attention. Whenever I read an 
article criticizing a court's decision, 
I wonder whether the losing 
attorney discovered the “critical” 
policy that the reviewer, in 
comfortable hindsight, finds so 
easy to detect. 

Once an underlying policy is 
discovered, it should be measured 
against the opponent’s anticipated 
policy argument and treated in the 
brief. In this balancing of policies, 
arcane legal theories rarely prevail. 
The good policies, the winning 
policies, are grounded most 
frequently in simple common 
sense. 

I cite one example in illustration 
of these concepts. In Martin v. 
United Security Services, Inc., 317 
So. 2d 765 (Fla. 1975), the court 
addressed the question of whether 
punitive damages are recoverable 
in actions under Florida’s new 


. wrongful death act. There were 


ample precedents on either side of 
this issue. The legislation itself was 
silent on the punitive damages 
question, an omission one might 
easily view as intentional. All the 
traditional arguments against 
punitive damages came into play: 
imprecise standards, jury 
capriciousness, the possibility of 
unjust enrichment. But since 
recoverability of punitive damages 
in nondeath personal injury cases is 
firmly embedded in Florida 
jurisprudence, the court took the 
common sense approach of 
permitting recovery of punitive 
damages in death cases as well. Not 
to permit recovery would have 
perpetrated the anomaly: “It’s 
better to kill your victim than to 
maim him.” 

Defense attorneys may dispute 
the result in this particular case. But 
it represents, I submit, a perfect 
example of how an appellate court 
made the most reasonable choice 


between two competing policies. 
Good appellate lawyers study such 
cases to learn how judges think, the 
better to prepare their briefs and 
advise their clients on the chances 
of success. 


The attorney can further enhance 
his chances of success by properly 
organizing his brief. Not only 
should this document be internally 
logical and consistent — insofar as 
practicable, it also should relate 
logically to the points raised in the 
opponent’s brief. Thus, if the 
appellant states four points on 
appeal, the appellee should try to 
address those same four points, 
restating them as appropriate to 
favor his position. Similarly, the 
appellant in his reply brief should 
endeavor to follow the format in the 
appellee’s brief, provided he can do 
so without upsetting the logical 
consistency of his own argument. 
To understand the reasons for this 
suggestion, consider what happens 
to the briefs when they reach the 
court. 

After jurisdiction is invoked, the 
case is preassigned on a blind 
system to a justice who normally 
will author the final opinion on the 
merits. Utilizing the party briefs, 
the justice’s personal research aide 
will prepare an oral argument 
summary that follows substantially 
the following format: 


I. STYLE: 
(Title of 
the case on 
appeal) 


STATUS: 
(Jurisdic- 
tional 
statement) 


FACTS: 

(Compos- 
ite state- 
ment from 


record and 
briefs) 


ISSUES: 
(Synopsis 
of points 
on appeal) 


DISCUSSION: 
(Appel- 

lant’s and 
appellee’s 
views, re- 
spectively, 

of each 
issue) 
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Attached to this summary may be a 
copy of the statute, constitutional 
provision, district court opinion, or 
trial court findings at issue. A copy 
of the summary is distributed to all 
justices on the panel prior to oral 
argument. Under the new court 
policy,!! each justice also is 
furnished individual copies of the 
briefs, which he will have with him 
on the bench for reference during 
oral argument. 


The oral argument summary is an 
in-house document that provides an 
objective synopsis of the issues, 
facts, and contentions of the parties. 
It is no substitute for the briefs, but 
it is a useful guide to their content. 
By organizing the brief so it fairly 
addresses the opponent’s 
arguments, the attorney makes it 
easier for the research aide to 
prepare a full and correct summary 
of the issues. Such organization also 
makes it easier for the justices to 
refute a point made by counsel on 
oral argument. Valuable minutes 
are saved when the court can parry 
an opponent’s thrust with a rapier 
from a well-written brief. 


Keep argument 
concise. Although 
oral argument is 
generally optional 
under the rules,!” 
counsel will usually 
wish to request it. As a practical 
matter, oral argument seldom 
“turns the court around.”!* Nor does 
it always speed the disposition of a 
case; the court’s time may better be 
spent in research and study of the 
parties’ briefs. Nevertheless, most 
cases are orally argued. In hotly 
contested en banc cases,'‘ a lawyer 
waiving oral argument might face a 
barrage of inquiries from an irate 
client. In addition, most candid 
practitioners will admit to another 
motive for requesting argument: 
the chance to participate in an event 
that may alter the law of the state. 


Technique in advocacy is a 
product of experience. No one style 
will fit every advocate, but every 
advocate should strive for clarity 
and brevity. Oral argument is like 
garlic: use it with discretion, lest 
overindulgence prove offensive to 
your listener. Often I have seen 


attorneys so absorbed in pet points 
that they ignore the aggravating (or 
soporific) effect on the bench. A 
poor presentation is worse than 
none at all. 


Substantive preparation for oral 
argument, as for brief writing, 
should be exhaustive. A thorough 
knowledge of the record is 
essential. Expect tough questions; 
the ability to answer a probing 
query is its own reward. In 
moments of true dialogue between 
bench and bar, our appellate courts 
are places of majesty. 


I close with an anecdote to stress 
the need for keeping argument 
short and to the point. One day I 
entered the main chamber of the 
Florida Supreme Court to hear the 
argument of a pro se petitioner, the 
merits of whose case were lost on all 
but himself. He began calmly 
enough but soon was fairly shouting 
at the court. Undaunted by 
questions from the bench, he used 
bold gestures and scalding glances 
at opposing counsel to underscore 
his points. His peroration 
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completed, he finally sat down. 

Respondent’s counsel rose almost 
languidly to address the court — 
and delivered the most succinct 
rejoinder I have yet to hear in any 
tribunal. 


“May it please the court, are there 
any questions?” There were none. 
Respondent’s counsel sat down. 
Respondent prevailed. oO 


FOOTNOTES 


! While this article pertains primarily to 
appellate advocacy in the Florida Supreme 
Court, its major premises also apply to 
practice before the state’s district courts of 
appeal. 

2 See Fia. App. R. 3.7£(3). 

3 Fra. Stat. $§35.22(3), 25.241(3) (1975). 
These statutes control to the extent they 
conflict with FLa. App. R. 2.2b(6), 2.1b(6). 

4 See, e.g., FLa. Const. art. V, §2(a); Fa. 
App. R. 2.1a(5)(d). 

5 Certiorari Review of District Court of 
Appeal Decisions by the Supreme Court of 
Florida, 28 U. Miami L. Rev. 952 (1974); 
Conflict Certiorari Jurisdiction of the 


Supreme Court of Florida: The “Record 
Proper,” 3 Fia. St. U. L. Rev. 409 (1975). 

Const. art. V, §3(b) (3). 

7 Fa. Const. art. V, §3(a); App. R. 
2.1a(1). 

8 See Fa. App. R. 7.2i(2), which provides 
that copies of conflicting cases may be 
attached to the petition for certiorari. See 
also Fia. App. R. 3.7£(5). At the time of this 
writing, revised appellate rules are under 
consideration by the Supreme Court of 
Florida. 

® See Fia. App. R. 3.7a-d; 4.5¢(1), (3), (4). 

In its minutes of May 17, 1976, the 
Supreme Court of Florida adopted a 
uniform system of citation to be used in all 
opinions issued by the court after December 
31, 1976. Attorneys will be encouraged to 
adopt these forms of citation “for all written 
matters in all judicial proceedings.” See 
Supreme Court Adopts Uniform System of 
Citations, Florida Bar News, Oct. 1976, at 3, 
col. 2. 

1! Internal policy of the Florida Supreme 
Court has been a matter of practice and 
historical precedent. Now under 
preparation is a manual that delineates the 
court’s internal operating procedures. 

12 App. R. 3.10a,c. But see App. 
R. 4.5c(5). 

13 This is supported by the fact that, of 677 
memorandum opinions filed by the Florida 
Supreme Court in its 1964-65 term, only 125 
(18.4%) were considered “controversial” in 
the sense that they contained at least one 
dissent. Brown & Haddad, Judicial 
Decision-Making in the Florida Supreme 
Court: An Introductory Behavioral Study, 19 
U. Fra. L. Rev. 566,572 (1966). 

4 See Fia. App. R. 3.10g. 


Offices Located Throughout Florida 


TITLE & 
GUARANTY 
CO. 


Chartered 1922 


Altamonte Springs — Boca Raton — Bradenton — Cape Coral — Clearwater — 
Cocoa — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Ft. Myers — Indian Harbour Beach — Inverness — Lake Worth 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Pensacola — Plant City — Ruskin 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Titusville — West Palm Beach 


Independent 


Wealth. 
It didrit 
come EASY. 


Basically, we were born 
broke. 

So Americans got 
together and loaned their 
new government over 
$27,000,000 on faith 
alone. 

Eventually, it was that 
faith that won the war and 
out freedom. Today, that 
faith is still alive. 

Over 9% million 
modern Americans buy 
United States Savings 
Bonds regularly through 
the Payroll Savings Plan 
...and others where 
they bank. 

And while their savings 
grow, they're helping 
their country grow, too. 
Independently. 


Now E Bonds pay 6% interest when held to 
maturity of S years (444% the first year). 
Lost, stolen or destroyed Bonds can be replaced 
if records are provided. When needed, Bonds 
can be cashed at your bank. Interest is not 
subject to state or local income taxes, and 
federal tax may be deferred until redemption. 


Ad A public service of this publication 
and The Advertising Council. 


THE FLORIDA BAR JOURNAL 


: 

é 

il 

| 

| | | 

7 

* 

~ 

0 

€ 

4 

e 

erica. 

: 200 years at the same location. 


By Ken vanAssenderp and 
J. Kendrick Tucker 


An aquatic preserve is an area 
(primarily submerged) legislatively 
set aside where development is 
substantially limited in order to 
protect its important biological, 
aesthetic and scientific values. The 
purpose of this article is to apprise 
counsel of the history and current 
status of Florida’s aquatic preserve 
system, to pinpoint its underlying 
policy, its present lack of 
management guidelines and _ its 
practical application to client 
problems. 

Evolution of Florida’s flegling 
aquatic preserve system involves 
fundamental constitutional issues. 
It triggers the dynamics inherent in 
the state’s authority to regulate land 
use under the police power, the 
rights accruing to both public and 
private landowners, and the 
consequences of state ownership 
asserted over submerged 
“sovereignty” lands. The interface 
of these classic concepts and 
powers has just begun regarding 
the submerged lands of the aquatic 
preserves and undoubtedly will 
become more complex. Florida 
law must come to grips with the 
dynamics of resolving the clash 
between the need to preserve land 
and the need to use it. The 
practitioner also must reconcile this 
clash on behalf of his client. 
Reconciliation requires good 
management guidelines. 


History 


Concern for “aquatic preserves” 
is a relatively recent phenomenon 
in Florida. This concern is crucial 
because Florida’s fresh and salt 
water submerged lands are the very 
source of both aspects of her 
growth: economic and environ- 
mental. The economic conditions 
from which derive our tourist, 
retirement and urban services are 
inextricably intertwined with 
environmental integrity in our 
submerged lands from which 


spawn Florida’s aesthetic wonders, 
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biological productivity and 
agricultural greatness. Earlier 
generations of Floridians 
condoned, supported and operated 
under official governmental policy 
which encouraged incessant 
dredging, filling, selling, leasing 
and otherwise unplanned use and 
disposal of sovereignty submerged 
lands. The result was both 
economic and commercial 
“booming” and an_ unfettered 
“gulping” of submerged lands and 
wetlands for public and private 
development. 

Although by the late 1950's 
concern for environmental quality 
received initial legislative 
recognition, it was not until the mid 
1960’s that the “aquatic preserve 
system” concept was born. It began 
in Lee County. At the request of 
citizens and conservation groups 
within the county, the Governor 
and Cabinet (sitting as the Trustees 
of the Internal Improvement Fund 
of Florida) on December 1, 1966, 
officially dedicated some 10,000 
acres of sovereignty submerged 
lands in Estero Bay for public 
recreational use and natural 
resource conservation.! 

Subsequently, environmental 
concern heightened and the value 
of state-owned marsh and 
submerged lands to marine 
productivity was realized. 
Additional studies were authorized 
resulting in the identification of the 
fundamental aesthetic, recrea- 
tional, biological and _ scientific 
values of these submerged lands. 
For example, the studies compared 
the availability of protein from 
submerged lands to its availability 
from the most productive midwest 
farmlands and found it comparable 
and with just as much economic 
return. It became increasingly 
apparent that the values of our 
submerged lands were unified in an 
economic and environmental base 
from which many attributes of the 
Florida “good life” derive. 


law 


Accordingly, the Governor and 
Cabinet, on May 14, 1968, imposed 
an administrative moratorium on 
further sales of state-owned 
submerged lands and on the filling 
of these lands. Five “vital 
conservation areas’ were 
established. Lands in these areas 
were not to be sold under any 
circumstances, no matter what be 
the monetary or economic benefit 
to the state. The particular aesthetic 
and biological values of the lands 
within these areas were deemed 
unique, irreplaceable and of 
exceptional value. 

On November 12, 1968, after 
receiving an interagency task force 
report on submerged lands, the 
Governor and Cabinet approved 
the first, formal “state system” of 
aquatic preserves. Patterned after 
the Estero Bay concept, the new 
system specified criteria upon 
which to establish and maintain 
preserves. Twenty-one preliminary 
areas were selected for 
“preservation essentially in (their) 
natural or existing condition.”? 

The first aquatic preserve system 
proved extremely popular. 
Pressure arose for legislative 
recognition of such a system. The 
legislature responded and enacted 
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the Boca Ciega Bay Aquatic 
Preserve in 1969; the Pinellas 
County Aquatic Preserve in 1972; 
the Lake Jackson Aquatic Preserve 
in 1973 (fresh water); the Biscayne 


Bay Aquatic Preserve in 1974; and 
the omnibus Florida Aquatic 
Preserve Act of 1975. To date, there 
are 33 aquatic preserves 
denominated by the legislature, the 
last being the Cockroach Bay 
Aquatic Preserve in Hillsborough 
County in 1976.5 


Current Status: A Management 
Problem; Its Aspects 


As a prelude to understanding 
preserve management problems, it 
is necessary to know what these 
legislatively created preserves do. 
The preserves represent certain 
valuable submerged land and water 
areas set aside as “off limits” to any 
incompatible human activity. The 
legislative intent is to provide 
adequate overall preservation of 
their fundamental value for present 
and future use by the people. 
Specifically, the various acts set 
forth tough and strict constraints on- 
the use or disposition of submerged 
lands within the areas described. 
Although exceptions are provided, 
they are narrowly limited. 

In view of Floridas continuing 
urbanization, especially in coastal 
areas, the preserve system is 
already under pressure. It is strong. 
This pressure reflects both private 
and public needs for land uses 
which increase industrial and urban 
services. In part, the pressure 
derives from the clash between “no 
growth” and “growth” advocates. 
It also comes from owners of land 
within or contiguous to the 
preserves whose otherwise normal, 
legitimate and perhaps even 
necessary land uses are effectively 
prohibited by the preserve 
enactments. For example, a 
municipality may require 
substantial expansion of 
transportation, drainage or utility 
facilities, the magnitude of which 
may be beyond the exceptions 
under the acts. A _ private 
landowner, such as a residential 
condominium, may have a business 
need to increase capacity in an 
already existing marina and find an 


absolute prohibition by the acts. 
This “brick wall” effect of the 
preserve law holds firm even when 
the procedural and _ substantive 
requirements of all other 
applicable local, state and federal 
laws are met. Hence, there is a 
growing pressure for greater 
preserve usage, thus raising the twin 
issues of (1) the dynamics involved 
in resolving conflicts between 
competing uses and (2) the need to 
derive a rational management 
policy. 

The obstacles which presently 
appear to stand in the way of a 
rational management policy may 
be summarized as follows: 

(1) The lack of a useful, simple 
and realistic set of management 
regulations. 

(2) The ambiguity of specific 
terms used in the acts and the failure 
to provide other necessary 
definitions. 

(3) The need to define more 
precisely the relationship of each 
aquatic preserve act, and 
particularly differing definitions, to 
the provisions of the general 
Florida Aquatic Preserve Act of 
1975. 

(4) The need for flexible 
application of management criteria 
in view of the different legislative 
expressions of intent and purpose 
as to each of the preserve acts. 

(5) The fundamental issue of 
whether legislative intent is to 
“preserve” existing values or to 
“reclaim” earlier submerged land 
attributes. 

(6) The ambiguity of whether 
the standards and threshold 
considerations of the acts are 
intended to measure impact upon 
the preserves as a “system” or upon 
each application’s parcel of land, 
regardless of overall impact on the 
system. 

The major issues involved in the 
dynamics of resolving conflicts 
between competing usages are: 

(1) Is the relationship of 
procedural requirements under the 
preserve acts to the provisions of 
the Florida Administrative 
Procedures Act (Chapter 120, 
Florida Statutes) sufficient for 
making management decisions? 
That is, at what point does the 
availability of the Administrative 
Procedures Act cease to be 
attractive when the Governor and 
Cabinet sitting as the Trustees of 
the Internal Improvement Fund 
make major land use _ policy 


decisions? It may be that 
administrative and judicial 
litigation is premature in many 
instances. 


(2) Is the relationship of the 
procedural and substantive 
requirements of the preserve laws 
to such other state laws as land use, 
comprehensive planning, land 
management, conservation and 


environmental protection statutes, 
sufficient for the making of major 
policy decisions? 


Practical Considerations 


The problems of management 
policies and the dynamics of 
resolving use conflicts may be 
illustrated by a review of the 
Biscayne Bay Aquatic Preserve Act 
(hereafter “Act”). The Act is 
suitable for analysis because it 
applies to a large metropolitan area 
with a cross section of often 
conflicting environmental, 
economic and social uses. 

As a result of environmental 
reorganization, authority to 
implement management policies 
under the Act rests with the 
Department of Natural Resources 
(hereafter “DNR”).5 The Act, 
environmentally strong, would 
seem to allow no developmental 
uses of the affected lands. 
Essentially, it prohibits uses falling 
short of its strict standards. 

The following considerations 
may assist practitioners repre- 
senting public, private and 
regulatory clients: 

(1) State Jurisdiction. State 
management and regulatory 
jurisdiction may seem unchallenge- 
able under the concept of 
“sovereignty” ownership of 
submerged lands under navigable 
waters. Conceivably, however, 
certain bay lands lawfully 
conveyed by the state to either 
public or private entities for 
specific purposes may be exempt 
from state regulatory or 
management jurisdiction, at least as 
to the purposes for which the lands 
were conveyed. This exemption 
may be enhanced if an estoppel 
argument is available. Practitioners 
representing both applicants and 
regulatory agencies should 
determine how this threshold 
consideration affects their clients, 
particularly with respect to the 
applicability of the Act to privately 
owned submerged lands within the 
preserve. 
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(2) Relationship to other statutes 
and various regulatory agencies. 
The Act imposes strict standards 
regulating biological, physical, 
hydrographic, water quality and 
related factors and requirements. 
The DNR is primarily responsible 
for preserve management in its 
capacity as manager-owner, 
through the auspices of the Trustees 
of the Internal Improvement Fund, 
of sovereignty submerged lands. 
However, certification of 
water quality and permitting of 
dredge-fill and related physical 
alterations are administered by the 
Department of Environmental 
Regulation (hereafter “DER”). 
Rather than obviate the 
requirements of Chapters 253 and 
403, Florida Statutes, the Act 
mandates additional standards and 
requirements to be used by the 
same state agencies implementing 
other state laws. Moreover, 
applicable federal permits and 
authorizations must be secured 
(such as permits from the United 
States Army Corps of Engineers). 


(3) Strict regulatory standards. 
The practitioner must examine 
Florida Statutes §158.165(3) 
wherein the Act imposes strict 
standards on construction activities 
or sovereign land transactions 
within the preserve. 

Land transfers [Subsection 
(3)(a)] are prohibited unless “in the 
public interest” and upon the 
applicant’s showing of “extreme 
hardship.” Dredging, filling or 
other physical alterations 
[Subsection (3)(b)] are prohibited 
except for maintenance dredging, 
“public necessity” projects, other 
work to preserve the bay, or other 
minimum specified dredging or 
filling in connection with certain 
type projects. Practically, the effect 
of these subsections is to 
substantially limit any potentially 
harmful activity. 


(4) Administrative hearings. 
Further, if the applicant receives an 
initial positive agency response 
under (3)(b) or (5), some form of 
hearing after public notice is 
required. 

The notice-hearing requirement 
raises several issues. The proposed 
activity may have such “substantial 
impact” on both public or private 
rights as to invoke “formal” 
hearings under Florida Statutes 
§$120.57(1), especially if there is 
public opposition to a permit or if 
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the agency has expressed an intent 
to deny a permit or certify an 
application. Such procedure is time 
consuming and costly. “Informal” 
hearings under Florida Statutes 
§120.57(2) or merely “town hall” 
type public hearings should be 
sufficient in most instances. The Act 
is unclear, however, whether 
legislative intent is that every 
hearing on dredging or filling be a 
“notice” hearing (affording all 
persons conceivably affected the 
opportunity to be heard if 
requested) or formal adjudicatory 
hearings (primarily for the purpose 
of establishing a record for 
appellate review purposes). 
Legislative clarification would be 
appropriate. 

There are ambiguities in key 
words and phrases in the Act. They 
influence legal standards, 
especially those which appear in 
subsections (3)(a) and (3)(b). The 
following words and phrases are 
not precisely defined by the Act but 
are pivotal to its implementation: 

(a) ““Further.”’ The Act 
prohibits “further” conveyances, 
leases or physical alterations. Is a 
“renewal” lease “further leasing” 
prohibited by the Act or may it be 
considered merely part of the 
original grant and_ therefore 
excluded? Does “further” mean to 
exclude physical alterations 
subse quently determined necessary 
to complete an already-permitted 
project? 

(b) “Public Interest.” Should 
this concept be narrowly or broadly 
defined? Should it be based upon 
traditional uses of the bay or upon 
any legal, factual or policy 
consideration that invokes public 
need? Moreover, does the concept 
include the consequences of doing 
or not doing equity? May an 


environmentally undesirable 
project be authorized in the face of 
another countervailing public need, 
such as transportation facilities or 
public recreational facilities and 
projects? Recently, in applying the 
“public interest” test to a proposed 
private marina lease for 
commercial docking facilities in 
Biscayne Bay, the Governor and 
Cabinet approved the lease only 
after the applicant was required to 
make the boat rental slips available 
to the general public on a “first 
come - first serve’’ basis. 
Additionally, at least 25% of the 
boat slips were required to be held 
available to the public for a 
minimum of three months.® 

(c) “Extreme Hardship.” How 
should this phrase apply? Should it 
be limited to so-called “unlawful” 
(legally insufficient due to lack of 
due process, etc.) denials of normal 
and traditional uses? Or, can there 
be “lawful” denials (legally 
sufficient) which nevertheless work 
“extreme hardship” to either public 
or private applicants? Does the 
“showing of extreme hardship on 
the part of the applicant” require a 
showing of the applicant’s hardship 
or rather a general showing of 
hardship, on behalf of anyone, by 
the applicant? 

(d) “Necessary to Enhance the 
Quality and Utility.” This phrase is 
used in the Act without definition. 
Yet, it is the standard upon which 
some executive decisions are made 
and administrative hearings 
conducted. Legislative intent 
mandates that areas be preserved in 
an “essentially natural” condition 
under the Act. Further, statutory 
emphasis is then placed upon 
“biological” and “aesthetic” 
attributes or “values.” Perhaps the 
Act intends that both “quality” and 
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“utility” be geared toward the 
standard of perpetuating or 
enhancing biological and aesthetic 
values. If so, all information and 
testimony for administrative and 
executive decisions should be 
directed to a determination 
whether, and to what degree, a 
proposed activity does or does not 
enhance the quality or utility of the 
preserve’s aesthetic and biological 
values. 

Finally, there is no direction in 
the Act as to the following 
variations on the “necessary-to- 
enhance” theme: 

1. Scope of the meaning. Do 
the standards in the Act on 
“biology” and “aesthetics,” 
however defined, apply to the 
preserve system as a unitized whole 
or only as to the immediate effect of 
a particular project? A proposed 
activity may destroy certain 
aesthetic or biological values, but 
should the project be denied if the 


destruction be scientifically 
demonstrated to be inconsequential 
to the aesthetic and _ biological 
values of the preserve system as a 
whole? Legislative intent is unclear. 
Such lack of clarity may result in 
promulgation of regulations either 
equally unclear or unreasonably 
narrow. Is such discretion 
contemplated, even encouraged, 
by the ambiguity of the Act? 


2. Preservation v. Reclama- 
tion. The Act leaves unresolved the 
issue of whether it ultimately exists 
to maintain and perpetuate the 
preserve’s existing values or to 
authorize procedures designed to 
reclaim preserve attributes already 
lost. 

3. Exceptional Values Only. 
Another crucial and unresolved 
issue is whether the Act seeks to 
preserve ony those values 
(biological and aesthetic) which are 
“exceptional” or all biological and 
aesthetic values. The 1975 general 
Act seems to authorize a 
differentiation between the relative 
value of an abundant but 
unproductive forest of man- 
induced black mangroves versus a 
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CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Bis Or write to us at our National Bar Review cere", 
headquarters as follows: 
ORIDA NORD BAR REVIEW. COURSE — 
29201 Telegraph Rd., Suite 622 
Southfield, Michigan 48034. 
LARCEST AND MOST SUCCESSFUL 
BAR REVIEW COURSE 


small but lush stand of historical red 


mangroves. 

(5) The So-called “Notwith- 
standing’ Section and its 
Implications and Effect. Even if 
activities be prohibited under 
subsections (3)(a) and (3)(b) of the 
Act, an important potential 
consideration is whether the 
“notwithstanding” provision 
applies to allow the activity. Florida 
Statutes §258.165(3)(e) states that 
“notwithstanding other provisions 
of (the Act)” the Trustees (DNR) 
may respecting lands in Biscayne 
Bay: 


(a) Agree to boundary lines 
delineating public and private land. 

(b) Agree on exchanges of 
public for private land. 

(c) Accept gifts of land in or 
contiguous to the preserve. 

(d) Enter into agreements 
with owners of lands contiguous to 
sovereignty lands for any public 
and private use of any such lands. 


The last provision might be 
construed to allow the state to enter 
into any agreement with riparian 
owners allowing the riparian owner 
any use of adjacent sovereignty 
land without meeting the strict 
standards of subsections (3)(a) and 
(3)(b). Dredge and fill activities 
would presumably be excused 
from the public hearing 
requirement. Broadly interpreted 
as such, this provision may be used 
to permit otherwise highly 
inconsistent activities. Such a broad 
interpretation, however, is 
inconsistent with the objectives and 
stringent controls of the Act. On at 
least one occasion this broad 
interpretation was not accepted by 
the Governor and Cabinet.’ 


Therefore, subsections (3) (a) and 
(3)(b) are formidable hurdles for 
any public or private applicant. 
However, the ambiguities and 
problems still must be resolved. 
The history of the Act thus far 
reflects few attempts to clarify its 
terms. As a practical matter, the Act 
has been an unchallenged effective 
control on physical alterations 
within the Bay. 


Related Matters and Conclusion 


The general 1975 Preserve Act 
(Florida Statutes §§258.35-258.46, 
which specifically includes by 
reference Biscayne Bay) provides 
in some instances for a slightly less 
environmentally strict standard 
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than the Biscayne Bay Acet. 
However, to resolve any conflicts 
between the two, Florida Statutes 
§$258.39(27) specifically provides 
that the stronger provision for 
maintenance of the preserve shall 
prevail. 


Presently, the DNR has not 
promulgated regulations for 
management of any of the aquatic 
preserves. Proposed regulations are 
under consideration and at least one 
public hearing has been held in 
Miami on the proposed Biscayne 
Bay rules. When promulgated, such 
regulations should be carefully 
noted to determine whether 
ambiguities in the acts have been 
clarified and legislative intent, to 
the degree determinable, has been 
met. The regulations should also 
provide management criteria to 
resolve competing uses of the 
preserves. In some areas, such as 
Biscayne Bay, a form of “zoning” or 
“carrying capacity” for uses such as 
marinas may become necessary as 
the Bay becomes increasingly 
utilized and its resources strained. 


The DNR is also presently 
seeking to establish many of 
Florida’s aquatic preserves as 
“areas of particular concern in the 
coastal zone” within the terms of 
the Coastal Zone Management Act 
so as to qualify for federal funding 
from the National Oceanic and 
Atmospheric Administration to 
plan and implement management 
programs for the preserves.’ Also 


available under the Coastal Zone 
Management Act are funds for the 
acquisition, development, and 
operation of Estuarine Sanctuaries, 
including uplands, for marine 
research and eductional purposes.® 
The DNR is presently attempting 
to qualify several aquatic preserves 
under this part of the Coastal Zone 
Management Act. If implemented, 
the Coastal Zone Management 
program for the aquatic preserves 
should also be consulted by 
practitioners. 

Finally, environmental concern 
for the preserves cannot be 
separated at the waters edge. 
Whatever occurs upland and in the 
interior is crucial to the preservation 
of the quality and utility of the 
preserves. In addition to rules 
promulgated by the DNR, 
comprehensive planning and 
management of the preserves (and 
their tributary or upland areas) by 
local governments having 
jurisdiction, or pursuant to the 
Coastal Zone Management 
program, offer hope. 


Realization of the legislative goal 
to maintain and manage the 
preserves in proper manner for 
future generations to enjoy is the 
basic mandate. As to this mandate, 
the constitutional rights of all 
participants in the process of 
managing the conflicts it raises are 
best met by establishing and using 
reasonable, flexible and common- 
sense-based guidelines. oO 


FOOTNOTES 


' Trustees of the Internal Improvement 
Fund, Dedication No. 24381, December 1, 
1966. 

2 Minutes, Internal Improvement Fund, 
State of Florida, Vol. 36, 1966-1968, pp. 539- 
543; Vol. 37, 1968-1970, pp. 85-87, 127-137, 
477-479, 482-484, 488-492. 

3 Fia. Stat. Ch. 258 (1975). 

* Stat. §258.165 (1976 Supp.). 

, 5 See generally, FLa. Laws 1975, Ch. 75-22 
15. 

6 Minutes, Trustees of the Internal 
Improvement Fund, December 21, 1976. 

7 Minutes, Trustees of the Internal 
Improvement Fund, October 5, 1976. 

8 16 U.S.C.A. §§1454-1455. 

® 16 U.S.C.A. §1461. 
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Speaking from an unimpeach- 
able record of 16 years of practice 
which has resulted in my ability to 
pay my utility bills and mortgage 
payments on an uninterrupted 
basis, coupled with the innate 
modesty that I share with other 
brethren of mine in the Bar, I felt 
impelled to write this article on how 
to practice law successfully. 


After reading and going to 
seminars on a number of different 
occasions and listening to experts 
from out-of-town with a briefcase 
expound on many of the technical 
and subtle nuances of proper 
practice behavior, I honestly think 
that I can write this article, as could 
most of the readers, on the basis of 
simple common sense and 
practicality. 


No sow’s ear will be turned into a 
silken purse by virtue of reading 
this article, but most of us could 
adapt our practice to include most, 
if not all, of the basic patterns 
outlined here. 


Almost all of what I refer to as the 
makings of a successful practice can 
be summed up in six general areas: 


1. ACCESSABILITY: Many law- 
yers seem to suffer from a 
mysterious disease which manifests 
itself by a swelling in the head. 
Accordingly, many of them may 
feel it is beneath their dignity or an 
example of some kind of 
professional insecurity to answer 
telephones directly upon being 
called or to respond by making 
return calls promptly, or to afford a 
client an early appointment upon a 
request for same. 


From my observation there is 
little that a client appreciates more 
than the reasonable access to his 
attorney by telephone and the 
opportunity to acquire an early visit 
without a lengthy waiting time. 
Perhaps this accessability factor 
will build a better client 
relationship and expand the 
lawyer's number of clients more 
than any other of the factors that I 
speak of here. 


Successful Law Practice 


In other words, call your clients 
and give them early visits. 


2. CANDOR: Notwithstanding 
all of the fancy psychologists’ 
opinions to the contrary, I believe 
that a client wants a reasonably 
accurate picture of his chances in 
connection with any case that he 
brings to you. If a client is given 
grandiose ideas of success which 
the lawyer knows probably cannot 
be achieved, you will end up witha 
dissatisfied client. 

Therefore, a desirable client and 
one you would want to keep in your 
office, is the one with whom you 
could deal on a realistic basis and 
who does not require inflated ideas 
of success in order to give you a 
case. When you let a client know 
what is going on in reference to his 
case and his chances for success at 
the beginning, you build 
confidence in both your ability and 
truthfulness. 


3. HUMANITY: Hand in glove 
with the disease involving the 
swollen head lies another symptom 
common to many attorneys which 
also manifests itself in a swelling. 
This time it is of the ego. 

Granted, that all of us lawyers 
immediately recognize our own 
innate superior abilities and the 
success and status that we have 
achieved in society, but clients 
don’t really appreciate the necessity 
for our showing this by a display of 
superior airs or attitudes. 

Most of us lawyers are involved 
with clients with very human 
problems and emotions, and we do 
not have the good luck to deal in 
bond issues or Wall Street 
foreclosures. Along with the candor 
that I spoke of earlier it is both 
professionally helpful and basically 
human to try to give to the client an 
understanding and sympathy of the 
particular issues and problems that 
he must face. This feeling should 
exist with an idea of a common 
bond as a fellowman on an equal 
plane and not asa grant of some sort 
of dispensation from the lofty perch 
that we have on our bar. 


PUBLIC RELATIONS TIPS 


By Shepard Lesser 


4. COSTS: This aspect of 
practice probably requires less 
comment than any other in this 
article and therefore it is sufficient 
to say that every client from the 
moment that he steps in a law office 
is deeply concerned with what it 
will cost him. It appears that the 
lawyer should be able, after years 
of practice, to tactfully bring into 
focus this somewhat delicate matter 
and advise the client, at least in a 
general way, what the client could 
anticipate with regard to costs and 
attorney's fees for the particular 
case under discussion. The earlier 
such an understanding and 
awareness is reached by both the 
lawyer and client the more secure 
the relationship will be between the 
two and the more apt to be the 
prompt payment of such fees and 
costs. 


5. CONTACT: Sometimes 
lawyers feel that after the 
preliminary conference with the 
client that their only duty is to 
diligently and professionally 
perform their legal functions and 
achieve the end result of success in 
the case. Often this means that the 
client is not seen or even called 
except for such matters as 
depositions, closings or the like 
when his physical presence is 
absolutely mandatory. 

Every time a lawyer is able to call 
his client or write his client or send 
his client copies of pleadings or 
documents he establishes a feeling 
with that client of knowledge and 
participation by the client in his 
own case together with an 
awareness by the client that the 
lawyer is hard at work on his case. 

The time and cost involved in 
such an action is minor when 


Shepard Lesser is a 1957 graduate of the 
University of Florida and took his law 
degree there in 1960. He practices in West 
Palm Beach. This article is reprinted from 
the November 1976 Palm Beach County Bar 
Bulletin. 
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viewed against the vast benefits 
that accrue to the attorney in his 
relationship with the client. 


6. PROMPTNESS: Sometimes 
the press of professional duties or 
civic responsibilities or the weekly 
golf game prevents us from giving 
immediate attention to the matters 
of a client and this is certainly 
normal. However, in the proper 
priority of things. the client should 
come first and the prompt attention 
to the needs of a case should take 
precedence over the unpleasant- 
ness of applying one’s nose to that 
particular grindstone. 


Testing Competency 


The casual reference in Marshall R. 
Cassedy’s “Briefly Yours” column 
(December 1976 issue) that the 
president of the Young Lawyers Section 
suggests “thinning of the ranks by 
eliminating those who do not 
demonstrate competency through a 
recertification testing program in their 
more senior years,” demands comment. 
I resent the suggestion that “senior 
years” (whatever that may mean) be 
made the standard for requiring 
recertification to demonstrate 
competency (whatever that may mean, 
too). 

I would suggest that natural attrition, 
economics and action upon complaints 
to the Grievance Committee will attend 
to a good number of incompetents, 
senior and junior. Attention, rather, 
should be focused on those members of 
the Bar who, without any justification, 
appoint themselves as_ personal 
representatives in the wills of clients, 
back-date minutes for a corporate 
client, or cause documents to be 
notarized without seeing the affiant 
sign, among other such “services.” The 
Young Lawyers Section might 
surprisingly discover that the greater 
incompetency is not in the inability to 
spout the law off-the-cuff on a test, but 
rather in the lack of technique and 
ethics of its practice. 

Any persistence of the idea to test 
“senior” competency will strongly 
encourage an equally divisive 
counterpart, i.e., supervised practice of 
a “young” attorney until he acquires 
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Promptness pays in the respect 
that it builds for you among your 
peers and in the peace of mind that 
accompanies you home when you 
know the job is done. 


Having now delivered this cure- 
all exposition on the practice of law 
I will now retire to my office to 
provide some promptness, contact 
and accessability. Oo 


Do you have a public relations tip? 
Local bar associations and individuals are 
invited to submit contributions to this 
column. 


WE’RE FIGHTING 
FOR YOUR LIFE 


Eat Less 
Saturated 
Fat 


American Heart 
Association f. 


“experience” (whatever that means). 
Let’s drop it now! 


ALVIN LESTER SITOMER 
Fort Lauderdale 


Restoration of Civil Rights 


Mr. Cooper’s article, “Restoration of 
Civil Rights” (December, 1976), stated 
that the Governor and Cabinet adopted 
the automatic restoration of civil rights 
rule (Executive Clemency Rule 9) on 
September 13, 1975. Rather, it was on 
September 10 and the rule did not take 
effect until November 1. Let me also 
add that at a meeting on December 8, 
1976, the rule was amended to remove 
those with prior felony convictions 
from automatic restorations. They must 
apply for clemency as was done prior to 
the adoption of Rule 9. 


Davip E. CARDWELL 
Assistant General Counsel 
Secretary of State’s Office 
Tallahassee 


Bar’s Travel Programs 


I find it most difficult to equate a trip 
to Luxembourg (or Hawaii) to the 
practice of law. I deplore the 
involvement of The Florida Bar (to 
which I am forced to belong) with a 
commercial enterprise, even without 
cost to the Bar. 

The next thing we know, it will be a 
cooperative grocery for lawyers or 
sponsorship of a hotel for attorneys in 
Tallahassee. 

The Board of Governors should not 


concer itself with such matters so 
unrelated to the actual practice of the 


law. There exists far too much 
unattended business for the betterment 
of the Bar and the public whom we 
serve. 


W. R. Scorr 
Stuart 


Topless Validity 


Alas, our venerable Supreme Court 
has exposed itself, so to speak, in citing 
the Bible for a proposition of 
questionable validity. 

According to The Florida Bar Case 
Summary Service the court cited 
Genesis 3:7 in support of its decision 
affirming a conviction for topless 
bathing on a public beach. The court 
said, “Since the beginning of 
civilization public nudity has “been 
considered improper.” 

However, Genesis 3:7 does not 
necessarily support the court’s view. 
That passage only reveals that Adam 
and Eve sewed fig leaves together for 
aprons to cover their nakedness. The 
great artists of history have depicted 
Adam and Eve’s “aprons” as being no 
more than history’s first G-strings. This 
historical interpretation of Genesis 3:7 
thus demonstrates that toplessness has 
existed and has been glorified on canvas 
ever since the beginning of civilization. 

The court should wait for a case of 
bottomless sunbathing before citing 
Genesis 3:7. 


C. McFerrin Smitu III 
Tallahassee 
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Trust Me By Roger Handberg, Jr. 


The Florida Bar and Jimmy 
Carter have a lot in common. 
During the last election, both ran on 
the plea of “trust me.” For Mr. 
Carter, the office sought was the 
Presidency while for The Florida 
Bar, the issue was merit selection 
and retention of appellate court 
judges. 

The organized bar actively 
supported with some _ notable 
exceptions the effective abolition of 
popular participation in the 
selection of appellate court judges. 
Abolition or severe reduction in 
popular participation was justified 
on grounds that the quality of 
judicial personnel would 
significantly improve. The 
argument was that many extremely 
well qualified individuals would 
not normally subject themselves to 
the vicissitudes of the electoral 
process. In addition, upgrading the 
judiciary in this manner would 
allow an upgrading of the judicial 
salary structure in order to attract 
the best qualified personnel. 
Whether judicial positions can ever 
be financially attractive (or at least 
acceptable) to many of the most 
successful attorneys is an open 
question, but the evidence I think is 
discouraging. What is more 
important though is the question of 
judicial competence and how to 
ensure the highest quality possible. 

The new merit selection/ 
retention system has imposed an 
increased obligation (duty) upon 
the organized bar. This obligation 
means that the Bar must honestly 
and fearlessly evaluate judicial 
candidates when their records 
come before the electorate at the 
end for review. This evaluative 
process must be open and 
objective. Prior to this time, 
attorneys and judges have been 
prohibited from making truly 
evaluative statements about judicial 
candidates. The profession’s cop- 
out has always been justified by 
referring to legal ethics as 


prohibiting such statements. One 
may wish to maintain those 
individual prohibitions but that 
does not relieve the Bar of its duty. 
The Bar must now move to fill that 
vacuum by establishing and 
implementing an effective 
evaluative procedure. The present 
procedure of a bar poll has been 
largely unsuccessful (for the public) 
in providing usable relevant 
information. What is required is a 
more thorough and _ systematic 
polling mechanism. Previous polls 
have often been challenged as to 
their objectivity (in terms of 
questions) and more importantly 
the representativeness of the 
samples. What is urged here is a 
concerted effort at ensuring a 
representative sample. 

Ensuring a representative sample 
is a difficult but possible process. 
One way that it might be done is to 
identify those attorneys who have 
practiced before a particular judge 
and then mail an_ evaluative 
questionnaire to only those 
attorneys. Each attorney polled 
could be assigned an identification 
number which would be checked 
off as the questionnaires are 
returned. What is the hingepin of 
the system is that the Bar rules 
would have to be changed to 
require the identified lawyers to 
participate. Failure of an attorney 
to participate in, for example, two 
consecutive judicial evaluations 
would lead to some disciplinary 
action being imposed. The 
objective would be to ensure those 
most able to evaluate judges will do 
so. With these more complete 
samples in the hand, The Florida 
Bar or some affiliate could then 
compile the results and distribute 
them to the various local media. In 
providing these hopefully more 
accurate evaluations to the media, 
the Bar or some affiliate must act to 
publicize the relevance of the 
ratings to ensure that the ratings are 
in fact disseminated to the public. 


Bad-mouthing the media will not 
get the evaluations objectively 
reported; rather may get the story 
“killed” or reduced to column filler. 
The key is that the legal profession 
in this evaluative process must be 
willing to identify and announce 
publicly if a judge is unqualified or 
otherwise unfit for office. 


The public’s skepticism about the 
legal and medical professions has 
been based on their perception of 
these organizations as protective 
guilds rather than as public-spirited 
groups. With the new system, the 
Bar becomes the only group 
capable of systematically 
evaluating judges; therefore, the 
pressure upon the profession is to 
make not only positive but negative 
recommendations. Without such 
activity, the public is justified in its 
suspicion of the Bar as a self-serving 
group, worthy of no particular 
deference even in its area of 
expertise. Despite the unfortunate 
prominence of lawyers in 
Watergate and the questionable 
activities on the Florida Supreme 
Court,the profession has been given 
by the voters the opportunity to 
upgrade the Florida judiciary. If 
this opportunity becomes business 
as usual, then the Bar may lose its 
power in some future Florida 
constitutional revision. Profession- 
alism implies an obligation to the 
society as a whole. The people have 
put their trust in the legal reformers; 
now the time of delivery is at hand. 
No longer can the _ electoral 
selection system be used as an 
excuse for less than the best in 
judges. If the merit selection system 
is to be extended to the trial level, it 
must be shown to work effectively 
at the appellate level. oO 


Roger Handberg, Jr., is an assistant 
professor of political science at Florida 
Technological University, Orlando. 
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We’re good people to know. 
Because you never know 


what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 
Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


Lawyer’s Liability 
Package 


professional liability, premises liability, 
personal injury liability, employer's non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 


Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


of your income—to a maximum of 
$1,500—each year. 


Disability Income 
Protection 


up to $400 per week income protection 


for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


813-228-7361, Tampa/305-896-7231, Orlando 
813-488-6738, Venice/305-751-9765, Miami 


813-426-5001, North Port/305-491-1080, Ft. Lauderdale 


904-398-1112 Jacksonville 
Administrators for The Florida Bar insurance plans 
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Alex. Brown is men like Dave Childers, who can 
give you a computerized statistical review of 
your securities portfolio. 


Alex. Brown's sophisticated IBM computer system Dave and his associates are in a position to 
provides qualified investors a complete print-out advise you in other areas of financial planning, 
of their securities investments that shows total such as covered options, tax-free municipals, 
cost, market price, total market value, dividend or and annuity programs. 
interest rate, annual income, current yield, and For asample print-out, call or write Dave 
unrealized gain or loss. All transactions consum- today and ask about our MAPS Portfolio Service. 
mated through Alex. Brown are automatically The number is (904) 355-0643. 
3 entered, so that the investor receives a complete, 


up-to-date summary on request. Periodically, or 
at any time investors feel that market conditions W 

may affect their holdings, an up-to-date summary A L E Xx. B RO N & S O N S 
is readily available. This is an effective way to 1416 Atlantic Bank Building ¢ Jacksonville, Fla. 32202 
review securities portfolio in light of its invest- Established 1800 
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The Union’s Duty of Fair Representation -- 
Management's Problem Also 


By Patrick M. Scanion 


In Hines wv. Anchor Motor 
Freight, Inc.,' the Supreme Court 
of the United States once again 
elaborated upon the web of 
employer and union liability that 
exists when the employer has 
breached the collective bargaining 
agreement between it and the 
union, and the union has failed in its 
duty of fair representation owed to 
a member of the bargaining unit. 
The unusual twist to Hines is that 
the union had carried the 
grievances of two discharged truck 
drivers all the way to an arbitration 
committee, which sustained the 
employer’s position that the 
employees had been discharged for 
dishonesty and with just cause. 

The company claimed that the 
employees had sought reimburse- 
ment for motel charges in excess of 
the actual charges incurred by 
them. At the arbitration hearing, the 
company produced motel receipts 
previously submitted to it by the 
drivers, which exceeded the 
charges shown on the motel’s 
registration cards, and introduced 
affidavits from the motel clerk and 
the motel owner asserting the 
accuracy of the registration cards. 


Prior to the hearing, the 
employees were unsuccessful in 
getting the union to investigate the 
motel, but were assured by the 
union that “there was nothing to 
worry about.” Other than the 
denials by the employees of any 
dishonesty at the hearing, the union 
presented no contradictory 
evidence. 


The employees obtained a 
lawyer after the arbitration 
committee’s unfavorable decision, 
sued the company for breach of 
contract based upon an alleged 
violation of the contractual 
requirement of just cause for 
discipline and sued the union for 
breach of its duty of fair 
representation. The trial court 
granted: summary judgments for 
both the company and the union, 
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but the Sixth Circuit? reversed as to 
the union, concluding that there 
were sufficient facts from which 
bad faith or arbitrary conduct on 
the part of the union could be 
inferred by the trier of fact and that 
the plaintiffs should have the 
opportunity to prove their charges. 

Despite some misgivings about 
the Sixth Circuit’s opinion as to the 
case against the union, it is 
important to note that the sole issue 
before the U.S. Supreme Court was 
as follows: 


The issue here is whether a suit against an 
employer by employees asserting breach of 
a collective bargaining contract was 
properly dismissed where the accompany- 
ing complaint against the union for breach of 
duty of fair representation has withstood the 
union’s motion for summary judgment and 
remains to be tried.* 


Answering in the negative and 
reversing the Sixth Circuit, the 
Court in Hines held that: 


_ Petitioners [the employees], if they prove an 


erroneous discharge and the Union’s breach 
of duty tainting the decision of the joint 
committee, are entitled to an appropriate 
remedy against the employer as well as the 
Union.‘ 

In view of the lack of finality 
accorded an arbitration award 
where there remains an issue of the 
union’s faithful adherence to its 
duty of fair representation, it is 
necessary for both management 
and labor counsel to examine and 
understand the union’s duty of fair 
representation (DFR). 


The imposition of a duty upon 
unions to represent members fairly 
was first enunciated in Steele v. 
Louisville & Nashville Railroad 
Co.,5 a case arising under the 
Railway Labor Act.* Subsequently, 
the Court implied the same duty 
under the National Labor Relations 
Act in Syres v. Oil Workers 
International Union.’ Further 
developing the doctrine of fair 
representation was the case of Vaca 
v. Sipes,’ wherein the Court 
indicated the type of conduct 
which would breach this duty: 


law 


A breach of the statutory duty of fair 
representation occurs only when a union’s 
conduct toward a member of the collective 
bargaining unit is arbitrary, discriminatory, 
or in bad faith.® 

The burden of proof necessary to 
sustain a claim of unfair 
representation was further delin- 
eated by the Court in Amalgamated 
Ass'n. of Street, Electrical, Railway 
& Motor Coach Employees of 
America v. Lockridge.’ The stan- 
dard established in Lockridge is 
both rigorous and unambiguous. 
While emphasizing that “no indi- 
vidual union member may suffer 
invidious, hostile treatment at the 
hands of the majority of his 
coworkers,’!! the Court also 
stressed that, in order to prove a 
breach of the duty, a plaintiff must 
“adduce substantial evidence of 
discrimination that is intentional, 
severe and unrelated to legitimate 
union objectives . . .”!2 and that such 
proof would necessarily consist of 
“deliberate and severely hostile and 
irrational treatment. . . .”" 


SCANLON 


Patrick M. Scanlon practices in Atlanta, 
Georgia. He received his law degree from 
Stetson College of Law in 1968 and was 
admitted to The Florida Bar in 1968 and the 
Georgia Bar in 1969. He writes this column 
on behalf of the Labor Relations Law 
Committee, William E. Sizemore, chairman; 
Patrick D. Coleman, editor. 


103 


| 
iy 
| 


LABOR LAW 


Interests of all Members 


In summary, a union which does 
not serve the interests of all 
members without hostility or 
discrimination and which does not 
fulfill its obligations with good faith 
and honesty breaches its duty of fair 
representation. The burden of 
proof in such cases is extremely 
stringent, and no liability wili be 
found “absent a showing of fraud, 
misrepresentation, bad faith, 
dishonesty of purpose or such gross 
mistake or action as to imply bad 
faith.”!4 

The processing of grievances and 
their good faith resolution lies at the 
very heart of our national labor 
relations policy.'5 Since the 
grievance procedure culminating in 
the arbitration of disputes is so 
vitally important to the proper 
conduct of labor relations, it is 
necessary for the parties in control 
of the machinery to use discretion in 
the processing of grievances. To 
effectuate this policy, unions have 
been vested with considerable 


discretion. A union not only has 


authority to “sift out wholly 
frivolous grievances which would 
only clog the grievance process ... 
(but has the freedom) to take a 
position on the not-so-frivolous 
disputes.”!® Therefore, the fact that 
a union does not pursue a grievance 
through all steps of a grievance 
procedure will not, standing alone, 
support a claim for breach of the 
DFR." 

The case of Turner v. Air 
Transport Dispatchers  Ass’n."® 
provides a dramatic illustration of 
the discretion vested in unions to 
refuse frivolous grievances.'® In 
Turner, the plaintiff contended that 
a union’s failure to process a 
grievance constituted a breach of 
the duty of fair representation. The 
union in Turner refused to 
approach the employer with the 
plaintiff's grievance. 


Affirming a summary judgment 

granted by the court below, the 
court discussed the rationale 
underlying its decision: 
The mere fact that the [union] refused to file 
[plaintiff's] grievance...does not amount to 
perfunctory or arbitrary treatment. A union’s 
broad discretion in prosecuting grievance 
complaints includes not only the right to 
settle the dispute short of arbitration but also 
to refuse to initiate the first steps in the 
appeal procedure when it believes the 
grievance to be without merit.” 

The court also concluded that 
there was no hostile discrimination 
against plaintiff due to his nonunion 
status and stated the plaintiff “was 
unable to show that he had been 
treated differently by the union 
from any other similarly situated 
employee.”?! 

The discretion of a union not to 
process a grievance is subject only 
to the prohibition that the discretion 
be exercised without hostility or 
discrimination. Thus, it is evident 
that a union will breach the duty of 
fair representation by conduct 
which is intentional, severe, 
unrelated to legitimate union 
objectives and is fraudulent, 
deceitful and dishonest. 

One problem which Hines 
arguably raises is whether the 
“‘quality’’ of the union’s 
representation is a factor in deter- 
mining an issue over an alleged 
breach of the union’s DRF. 

In the earlier case of Bazarte v. 
United Transportation Union, the 
Third Circuit pointed out that: 
Whether [the union representative] was 
unwise in his judgment or negligent in 
arriving at his conclusion, and therefore 
represented [the employee] inadequately, is 
not the issue in this case. The test is whether 
the union breached its duty of fair 
representation by dealing with his claim in 
bad faith or in an arbitrary manner.” 

Yet, it was, at least in part, a 
question as to the quality of the 
union’s handling of the truckers’ 
arbitration case that caused the 
Sixth Circuit in Hines to deny the 
union’s motion for summary 
judgment. The critical element 
present in Hines, however, was that 
there was an issue as to the 
adequacy of the union’s 
representation coupled with an 
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allegation of political antagonism 
between the truckers and _ local 
union officials raising a possibility 
of bad faith.” 

It was the “bad faith” element 
that distinguished Hines from an 
earlier Sixth Circuit decision 
holding that “proof that the union 
may have acted negligently or 
exercised poor judgment is not 
enough to support a claim of unfair 
representation.”25 

It is submitted that the high Court 
in Hines again recognized this 
distinction when it stated that “[t]he 
grievance processes cannot be 
expected to be error-free,”2* but 
where an erroneous arbitration 
decision is based upon representa- 
tion by the union which was 
dishonest, or in bad faith, or 
discriminatory, the grievant is 
entitled to a judicial remedy both 
for the employer’s breach of 
contract and the union’s breach of 
its DFR. 

Employee’s Damages 

Assuming that an employee 
successfully overcomes his difficult 
two-step obstacle and proves an 
employer’s breach of contract and 
the union’s breach of DFR, the 
question of damages remains.”’ In 
Vaca v. Sipes, the Court held “[t]he 
governing principle, then, is to 
apportion liability between the 
employer and the union according 
to the damage caused by the fault of 
each.’28 In most instances, 
therefore, liability for backpay will 
rest with the employer despite the 
union’s breach of DFR and the 
union will be held responsible for 
the increases in the employee's 
damages, if any, caused by the 
union’s refusal to process the 
employee’s grievance. In a 
concurring opinion in Hines, Mr. 
Justice Stewart suggests that 
backpay liability dating after an 
arbitration award, later determined 
to be “tainted” by a union’s breach 
of its DFR, should be charged to the 
union.”® Quite understandably, it is 
at this point in DFR cases that 
management counsel and union 
counsel will resume their customary 
adversary relationship. 

Hines and the other recent cases 
cited in this article appear to reflect 
the mood of the nation and the 
response to the courts to claims for 
individual freedom and rights. In 
the context of DFR cases, the courts 
are making it increasingly clear that 
an employee whose union has 
negotiated a grievance procedure 
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has the right to have the grievance 
resolved fairly and on its 
substantive merit. In _ pre- 
arbitration proceedings the union 
continues to have the right to refuse 
to process grievances which lack 
substantive merit but the 
disposition of a grievance adverse 
to the employee should not be 
based on a procedural defect in the 
processing of the grievance (e.g., 
failure to meet contractual time 
limits).*° If the union elects to take a 
grievance to arbitration it must 
continue to represent the grievant 
fairly and honestly. If the employee 
fails to receive a fair and impartial 
disposition of his grievance at the 
arbitration hearing, the union and 
company alike must be prepared to 
face the same employee in the 
judicial forum where the court and 
not the arbitrator will have the final 
Say. O 
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The University of Miami Law 
Review is published four times a 
year by the students of the 
University of Miami School of Law. 
Subscriptions are available at 
$12.50 per annum. Correspondence 
should be addressed to University 
of Miami Law Review, University 
of Miami, Coral Gables, Florida 
33124. An abstract of articles 
contained in University of Miami 
Law Review, Volume 30, Number 
4, follows: 


Professional Responsibility: 
Keynote Address of the Second 
Annual Baron de Hirsch Meyer 
Lecture Series by Harold 
Leventhal 


The lawyer’s duty to the public is 
often referred to by the 
multifarious term “Professional 
Responsibility.” In his address 
Judge Leventhal scrutinizes this 


term from a variety of perspectives. 
The examination includes a 
discussion of the means of better 
serving the needs of the legal 
consumer through a consideration 
of the duty to provide competent 
counsel; the acceleration of the 
appellate process, from notice to 
decision; an increase in judicial 
activeness; a reexamination of 
confidentiality and of the conflict 
of values between lawyer and 
client; and the need for lawyers 
who would represent public 
interests. 


Self-Regulation and Approaches 
to Maintaining Standards of 
Professional Integrity by Stanley 
S. Arkin 


The article presents an 
examination of self-regulation in 
the legal community. The 
disciplinary process employed by 
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one judicial district in New York 
City is utilized as a model for 
examining procedures and 
provides a basis for offering 
suggestions for upgrading 
effectiveness. The problems 
inherent in the self-regulation of the 
legal profession are examined from 
both the practitioner and the lay 
viewpoint. After focusing on the 
objectives of self-regulation, the 
author suggests two important 
areas of concern—disorder in the 
courtroom and the “marginal 
practitioner.” The article concludes 
with several suggestions for 
reforms in the area of self- 
regulation including: stiffer 
requirements for admission to the 
bar; the extension of legal aid and 
no fault concepts; the increased use 
of small claims courts; the necessity 
for continuing legal education 
courses in substantive and ethical 
areas of law; and the necessity for 
law schools to devote more time to 
the ethical considerations of 
practicing law. In addition Mr. 
Arkin suggests that client security 
funds be _ established, that a 
mediation procedure should be 
implemented and that grievance 
procedures become more 


centralized. 


The Duty to Deliver Competent 
Counsel by Charles D. Kelso 


Professor Kelso presents a 
statistical analysis of the procedures 
involved in the selection, education, 
and training of lawyers. He sees 
many problems with the current 
system and discusses various 
solutions. The most provocative 
alternative appears to be the 
proposal that the multi-state bar 
examination be given after the 
second year of law school. 


The Social Responsibility of 
Lawyers in Their Professional 
Capacity by Ray Garrett, Jr. 
The lawyer in securities 
regulation has a responsibility to the 
public to make an adequate 
investigation to determine the 
truthfulness of all matters requiring 


disclosure. Protection of the public 
through the federal securities 


THE FLORIDA BAR JOURNAL 


- 

tL 

ti 

S_! SS 1 2 

S 

] 

106 


FLORIDA 
xp Comprehensive 
‘pISCOvERY set of tools 
to uncover 
matters needed 
in litigation 


$55.00 


The definitive work 


$35.00 


© 1976 


$38.00 
most 
current The 
leading practicing lawyer’s 
authority Encyclopedia 


of Procedure with 
all 1976 Rules of 
Civil Procedure Changes 


IY 


established 
reference 


976 5S UPPLEMEN TS 


$116.00 (the set) 


© 1959, 1960 


$89.95 


write or call: The American land 

THe title scene general 

110 Crossing Park * Norcross, Georgia 30071 


77-21 PHONE (404) 447-9150 28 years’ experience 
VOLUME 51, NUMBER 2, FEBRUARY 1977 107 


CEDURE | 
| 7108 © 1976 f 
| 
E \ 4 
U Pp 
9 
$37.50 
- 
A 
ot.) = 


CURRENT LEGAL 
LITERATURE 


disclosure system relies upon the 
proper behavior of the profession- 
als in the field. However, the 
developing actions and attitudes of 
the SEC toward attorney 
responsibility in securities regula- 
tion do not reflect a general assertion 
that legal counsel has a social 
responsibility that must prevail 
over the interests of the client. The 
objective of federal securities law 
to protect the investor and the 
public is the distinguishing factor. 
In securities regulation the primary 
responsibility of the lawyer is to 
effectuate compliance with federal 
regulations. The primary social 
responsibility of all lawyers is to 
provide guidance to their clients to 
enable them to comply with the law 
or to achieve their desired goals ina 
lawful manner. 


A Lawyer's Duty to Take All 
Comers and Many Who Do Not 
Come by F. Raymond Marks 


This article centers on the legal 
profession’s failure to meet the 
needs of low income groups within 
our society. The author advocates 
that lawyers have a duty to make 
their legal services available to all 
types of people having a variety of 
legal needs. He also contends that 
this duty goes beyond that 
presently required by the Code of 
Professional Responsibility. The 
author identifies the inadequacies 
in the present system of delivering 
legal services and suggests steps to 
be taken that would improve the 
system. 


The Duty Not to Deliver Legal 
Services by Marc Gaianter 


Professor Galanter suggests that 
the traditional approach to 
providing legal services in terms of 
demand (legal needs) and supply 
(lawyer’s services) is inadequate 
and that alternative methods of 
providing the benefits of law to 
everyone must be developed. 
Arguing that the inequities of the 
present system stem from the fact 
that litigation generally pits an 
individual party against an 
organizational party with the 
organization enjoying a_ sizable 
advantage, the author suggests that 
such alternatives as simple and 
accessible public forums, private 


sector tribunals, aggressive 
champions, more competent and 
organized parties, as well as various 
forms of augmented legal services 
may replace the delivery of 
traditional lawyers’ services as the 
responsibility of the legal 
profession. 


Performance Evaluation, 
Education, and Testing: 
Alternatives to Punishment in 
Professional Regulation by 
Kenneth J. Kavanaugh 

This article outlines the existing 
concept of self-regulation and 
focuses on the deficiencies and 
inadequacies of that concept. The 
author proposes that to be 
effective, self-regulation must 
encompass more than the 
traditional disciplinary functions of 
bar association grievance 
committees. Specific proposals 
include: mandatory recertification 
of attorneys; requiring continued 
professional education for 
specialties and for areas in which an 
individual lawyer has demon- 
strated weakness; creating 
administrative machinery to 
monitor the entire spectrum of 
professional regulation; assigning 
quality ratings to individual 
attorneys; and implementing an 
aggressive public information 
program to solicit the public’s 
opinion and to publicize steps the 
legal profession has taken in the 
self-regulation process. 


National and International Efforts 
to Prevent Traumatic Vessel 
Source Oil Pollution by Andrew 
W. Anderson 


In this article, the author outlines 
the enormous economic, human, 
and ecological damage caused by 
traumatic vessel source oil 
pollution. After an examination of 
the technical context of the 
problem, he explores current 
international and national efforts to 
combat the problem such as 
construction standards, traffic 
regulation, and crew training. He 
concludes that effective prevention 
technology is currently available, 
but awaits implementation through 
international cooperation. 


The University of Florida Law 
Review is published four times a 
year by students at the Holland Law 
Center, Gainesville, Florida. An 


abstract of articles in Volume 28:3 
follows: 


The Human Rights of the Aged: 
An Application of the General 
Norm of Nondiscrimination, 
Myres S. McDougai, Harold D. 


A system of age-based 
compulsory retirement, common to 
industrial societies, is antithetical to 
the concept of human dignity and 
the policy of promoting the utmost 
contribution by individuals to 
society. This is the underlying thesis 
of the lead article in Volume 28:3 of 
the University of Florida Law 
Review, excerpted from the 
authors’ forthcoming book, HUMAN 
RicHts AND PusBiic ORDER. 
Emphasizing the trauma inherent in 
“the sudden loss of accustomed 
roles,” the authors challenge the 
traditional justifications for 
compulsory retirement by noting 
that presumptions concerning the 
mental and physical deterioration 
of the aged may be “largely a myth” 
in the wake of medical 
advancements, and that individual- 
ized decisions involving retirement 
are no more impracticable than 
individualized decisions concern- 
ing hiring or promotion. 


While the United Nations has 
proclaimed that “social develop- 
ment requires the assurance to 
everyone of the right to work and 
the free choice of employment,” the 
United States Supreme Court has 
rejected that premise with respect 
to the aged. In Murgia v. 
Massachusetts Board of Retire- 
ment, the Court sustained a 
statutory scheme prescribing the 
mandatory retirement of state 
police officers at age 50 and 
declined to recognize age as a 
suspect classification. The authors 
advocate the tailoring of social 
institutions to open up opportuni- 
ties for citizens of all ages and 
suggest that as the life span of 
average Americans lengthens, 
courts will find it increasingly 
difficult to rationalize compulsory 
retirement. 


Remedying Exclusionary Zoning 
Practices in Suburbia, Stephen 
Sussna; Zoning by Special 
Assessment Financed Eminent 
Domain (ZSAFED), Donald G. 
Hagman 


Counties and municipalities have 
long been able to restrict 
multifamily dwellings and low 
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income housing by means of their 
recognized zoning power. Recent 
attempts to limit these exclusionary 
zoning practices and proposed 
remedies for exclusionary land use 
policies are outlined in Stephen 
Sussna’s article, Remedying 
Exclusionary Zoning Practices in 
Suburbia. Mr. Sussna’s primary 
focus is on the legislative and 
judicial efforts to curtail 
“piecemeal and ineffective” local 
exclusionary zoning practices. The 
process is typified by decisions in 
New Jersey where the state 
supreme court held that in barring 
multi-family housing and mobile 
homes from the area, a township’s 
“highly exclusionary” zoning 
ordinance had discriminated 
against the poor and was therefore 
unconstitutional. A lower court in 
the same state held invalid a zoning 
restriction which required 70 
percent of the proposed apartments 
in the area to be one-bedroom units. 
A Massachusetts statute enacted in 
1969 created a State Housing 
Appeals Committee which 
determines whether a municipal- 
ity’s rejection of an applicant's 
proposal to build low or moderate 
income housing was “reasonable 
and consistent with local needs.” 


The zoning practices cited in Mr. 
Sussna’s article involve the lack of 
compensation for adversely 
affected property owners. 
Professor Donald Hagman suggests 
that damages paid to such owners 
by those who benefit from zoning 
changes may provide one solution 
to “windfalls for wipeouts” 
problems. In his article, Zoning by 
Special Assessment Financed 


The broad discretion afforded 
the chancellor in determining 
alimony under Florida’s recent “no- 
fault” divorce statute has produced 
striking differences in interpreta- 
tion among the district courts. 
These variances and other aspects 
of current alimony allotment are 
analyzed in a student note in 
Volume 28:3, A Survey of Florida 
Alimony Since Passage of the 1971 
Dissolution of Marriage Act. One of 
the more direct conflicts stems 
from the question of whether the 
standard of living enjoyed by the 
parties during their marriage should 
be considered a factor in 
determining alimony. The author 
found that the great majority of 
cases using the standard of living 
factor were out of the Third District 
Court of Appeal. The First District, 
in contrast, has totally excluded 
standard of living as a 
consideration. The Florida 
Supreme Court has not fully 
resolved the issue although it has 
held that the standard of living may 
be considered when the parties 
have been accustomed to luxurious 
living. 

A second difference involves 
evidence of adultery. The 1971 act 
permits the consideration of 
adultery in the determination of 
alimony, and Florida courts are in 
agreement that evidence of 
adultery may be introduced as a 
mitigating defense against a claim 
for alimony. The disagreement 
arises when the spouse introducing 
the evidence is the spouse seeking 
an alimony award. While the 
Fourth District Court of Appeal has 
held that a trial judge may not 


would be included among _ the 
factors used to award alimony. 


Other works in Volume 28:3 
include two notes relating to tax 
matters: “Tax Consequences of 
Gifts Given With Strings Attached,” 
and “Tax Consequences of Funding 
Trusts With Encumbered Property: 
The Demise of Section 673” and an 
extensive look at a subject of 
interest to litigating practitioners: 
“Judicial Notice: Rule 201 of the 
Federal Rules of Evidence.” 

Also dissected are several recent 
federal court cases: McSurely v. 
McClellan, 521 F.2d 1024 (D.C. Cir. 
1975); Golden v. Biscayne Bay 
Yacht Club, 530 F.2d 16 (5th Cir. 
1976); Desser wv. Ashton, 408 
F.Supp. 1174 (S.D.N.Y. 1975); and 
Ingraham v. Wright, 525 F.2d 909 
(5th Cir. 1976). oO 


HOW IT FEELS 
TO HAVE A 
HEART ATTACK 


The way a heart attack feels can vary. So 
how can you be sure that what you're feeling 
is really a heart attack? 

By remembering this. 

If you feel an uncomfortable pressure, full- 


ness, squeezing or pain in the center of your 
chest (that may spread to the shoulders, neck 
or arms) and if it lasts for two minutes or more, 
you could be having a heart attack. Severe 
pain, dizziness, fainting, sweating, nausea or 
shortness of breath may also occur. Sharp, 
stabbing twinges of pain are usually not signals 
of a heart attack. 

Your survival may depend on getting medical 
attention as quickly as you can. Call the emer- 
to determine alimony, and gency medical service immediately. If you can 


specifically recommends passage get to a hospital faster in any other way, do 
. so. 

the to Don't refuse to accept the possibility that you 
enate bi ). This amen ment, are having a heart attack. Many heart attack 

one of the three proposed bills victims do just that. They say it's indigestion 

outlined in the article, would or tension. They worry about embarrassment. 

remove adultery as a consideration They often wait three hours or longer before 

getting help. 

went ey — s on the preg But before those three hours are up, one 

ability 0 both spouses as the out of two is dead. 

primary factor. Spouses would be Remember what you've just read. The time 

categorized as either primary or might come when your life will depend on it. 

secondary earners, the former 

being ineligible for alimony. The 

accustomed standard of living 


Eminent Domain (ZSAFED), 
Professor Hagman describes a 
procedure under which a special 
assessment is levied against 
property owners attempting to 
preserve the residential character of 
their neighborhood to finance 
payments for damages to those 
whose property is thus restricted. 
Such a procedure was originally 
devised because zoning without 
compensation was thought to be 
constitutionally impermissable. 
Hagman details a modemized 
ZSAFED scheme which would be 
implemented “for moral rather than 
legal reasons.” 


refuse to hear such evidence, the 
Third District Court has taken the 
position that such evidence is 
irrelevant and a trial judge may 
block its introduction. 


The author advocates legislative 
standardization of the factors used 


A Survey of Florida Alimony 
Since Passage of the 1971 
Dissolution of Marriage Act 
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Bank Director 


This is in response to your recent 
letter inquiring whether it is 
permissible for a judge, under the 
Code of Judicial Conduct, to 
continue to serve as a director of 
certain banks until December 31, 
1977. 

You indicate that you were 
recently elected to the appellate 
bench, having assumed office on 
January 4, 1977. You further 
indicate that you have been 
involved in the banking business for 
over 20 years having, with close 
friends, founded two banks and 
having served on the board of 
directors of those banks. You also 
indicate that you are one of five 
major stockholders in each of these 
banks. 

You advise that you are currently 
serving as a director of the two 
banks and you are vitally interested 
in terminating your active 
participation in a manner best 
designed to protect and safeguard 
your interests. You further state that 
the board of directors of each of the 
banks together with the 
management have expressed the 
view that it would be in your 
personal interest and that of the 
banks it you could continue your 
position as director until December 
31, 1977. 

The committee has reviewed 
your inquiry and a majority (7-2) is 
of the opinion that the language of 
Canon 5C(1)(2) prohibits a judge 
from serving or continuing to serve 
as a director of a bank. In particular, 
Canon 5C(1) and (2) provide: 

(1) A judge should refrain from financial 
and business dealings that tend to reflect 
adversely on his impartiality, interfere with 
the proper performance of his judicial 
duties, exploit his judicial position, or 
involve him in frequent transactions with 


lawyers or persons likely to come before the 
court on which he serves. 


(2) Subject to the requirements of 
subsection (1), a judge may hold and manage 
investments, including real estate, and 
engage in other remunerative activity, but 
should not serve as an officer, director, 


Summary of Opinions on Judicial Conduct 
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manager, advisor, or employee of any 
business. (emphasis added.) 

The aforementioned Canon does 
not contain any time guidelines or 
any allowance of a grace period. It 
was the majority view that the Code 
prohibits a judge from serving as a 
director after he assumes judicial 
office. Three members of the 
majority are of the view that a judge 
would be required to resign as a 
director on or before the date he 
assumes the office of judge. 


It should be pointed out that the 
Code does contain an “effective 
date of compliance” section. 
However, it is clear from a reading 
of that section that it is applicable 
only to a “person who holds judicial 
office on the date this Code 
becomes effective” (which was 
September 30, 1973). 281 So.2d 21. 
Moreover, except for certain 
specific circumstances not factually 
applicable to your inquiry, i.e., 
operation of a family business or 
fiduciary to an estate, an incumbent 
judge would have had _ until 
September 30, 1975, within which 
to be in strict compliance therewith. 
The conclusion herein is consistent 
with the committee’s recent 
opinions 76-27, 75-24, 73-13 and 73- 
12. 


The foregoing reflects the intent 
of the framers of the Code to draw a 
distinction between persons 
holding office on the date the Code 
becomes effective and_ persons 
holding office after the date the 
Code becomes effective insofar as 
time guidelines are concerned. 
Apparently the framers must have 
felt that a person seeking a 
judgeship, either by election or 
selection, would have sufficient 
time prior thereto or prior to 
assuming office to have taken the 
necessary steps to be in compliance 
with the Code, while those who 
were incumbents by the 
circumstance of their incumbency 
would have had to be afforded a 
period of adjustment. 


judicial ethics 

The minority had different views 
as to the appropriate period of 
adjustment. One member was of 
the view that a reasonable period of 
adjustment would be not later than 
July 1, 1977; and one member was 
of the view that a newly elected 
judge should be permitted until 
January 3, 1979, to comply with the 
Code. 

The factual circumstances 
reflected in your inquiry indicate 
that it might be appropriate for the 
Supreme Court of Florida to review 
the Code for possible amendment 
or revision with respect to the date 
of compliance for newly selected or 
elected judges. Until such time, 
however, the committee's 
determination must be guided by 
the intent of the Canons as reflected 
by the express language and the 
necessary implications thereof. 


Representing Clients 


This is in reply to your letter 
inquiring whether it will be 
permissible for you to orally argue a 
case in an appellate court. 

You indicate that you are a 
newly-elected circuit judge and will 
take office on January 4, 1977. Prior 
thereto you were engaged in the 
practice of law during which time 
you participated as trial counsel in a 
case which has since been appealed 
to the Fourth District Court of 
Appeal with oral argument to be 
scheduled sometime after January 
4, 1977. You indicate that it is your 
clients’ desire that you continue to 
represent them at the appellate 
level and that opposing counsel 
have no objection to your 
participation. 

The committee has reviewed 
your inquiry and is unanimously of 
the opinion that your participation 
at the appellate level, while sitting 


4 


JUDICIAL ETHICS 


as a circuit judge, is impermissible 
under the language of Canon 5 F 
which expressly states “a judge shall 
not practice law.” Although it is 
understandable that your clients 
would want to have counsel most 
familiar with the litigation to 
continue representation on appeal 
and while it is equally 


understandable that you would 
want to wind up your private 
practice in a manner consistent with 
the clients’ interest, nevertheless the 
provisions of Canon 5 F would be 
controlling. 


Resigning from Family 
Corporation 


This is in response to your recent 
letter inquiring whether it is 
necessary for you to resign your 
position as an officer of a family 
owned corporation upon 


reports 
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a private psychiatric facility 


commencing your duties as county 
judge. 


You indicate that you were 
elected county judge in September 
1976 and will take office in January 
1977. You further advise that you 
are president of a family owned 
corporation which has been 
operating the same business for 
some 46 years and that you have 
served in that capacity for the past 
three years. 


The committee has reviewed 
your inquiry and a majority (5-3) is 
of the opinion that the language of 
Canon 5 C(1)(2) prohibits such 
activity. Canon 5 C(1) and (2) 
provide: 


(1) A judge should refrain from financial 
and business dealings that tend to reflect 
adversely on his impartiality, interfere with 
the proper performance of his judicial 
duties, exploit his judicial position, or 
involve him in frequent transactions with 
lawyers or persons likely to come before the 
court on which he serves. 

(2) Subject to the requirements of sub- 
section (1), a judge may hold and manage 
investments, including real estate, and 
engage in other remunerative activity, but 
should not serve as an officer, director, 
manager, advisor, or employee of any 
business. 


The commentary to Canon 5 
C(1)(2) indicates that the “effective 
date of compliance” provision of 
the Code contains a qualification 
with respect to a judge engaging in 
a family business at the time this 
Code becomes effective. The 
qualification, however, is 
applicable only to “a person 
holding judicial office on the date 
this Code becomes effective.” The 
effective date of the Code is 
September 30, 1973 (281 So.2d 21). 


Accordingly, while it would seem 
that your continued service as 
president of a family owned 
corporation ought to turn on 
whether such activity creates a type 
of conflict as set forth in Canon 5 
C(1), nevertheless, the language of 
Section 5 C(2) is explicit in its 
proscription. 


The committee’s determination 
of your inquiry must, in the last 
analysis, be guided by the intent of 
the Canons, as reflected by the 
express language and the necessary 
implications without regard to the 
wisdom or propriety thereof. 


GERALD MaceEr, Chairman, 
Committee on Standards of 
Conduct Governing Judges 
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The Tax Reform Act of 1976: Changes in 
Federal Estate and Gift Taxation 


By Robert S. Hightower 


On October 4, 1976, President 
Ford signed into law the Tax 
Reform Act of 1976,! which 
included significant changes in the 
law of estate and gift taxation. 
While this article makes no attempt 
to discuss the revisions in detail, it 
gives all practitioners some 
exposure to the most important 
amendments made in this area. 


Unified Rate Structure 


One of the most fundamental 
amendments in the Tax Reform Act 
is in the elimination of separate rate 
structures for the estate and gift 
taxes, and in the adoption of a 
unified, progressive rate schedule 
based on cumulative lifetime and 
deathtime transfers.” 

The unified rate amendment will 
substantially reduce the desirability 
of lifetime giving as an estate 
planning tool. There are several 
factors which will work to 
discourage lifetime giving. First, 
the rate structure preference 
between lifetime and deathtime 
transfers which existed under prior 
law is eliminated, making both 
lifetime and deathtime transfers 
subject to a revised estate tax rate 
schedule. Secondly, lifetime 
transfers no longer remove 
property from the gross estate.‘ 

Under the Tax Reform Act, the 
amount of gift tax payable is to be 
determined by (1) applying the 
unified rate schedule of I.R.C. 
Section 2001 to the cumulative 
lifetime taxable transfers and (2) 
then subtracting the taxes payable 
on the lifetime transfers made for 
preceding taxable periods.> In 
computing cumulative taxable gifts 
for preceding taxable periods, the 
donor’s taxable gifts for periods 
preceding January 1, 1977, are to be 
taken into account. However, in 
step (2), the reduction for taxes 
previously paid is based upon the 
unified rate schedule even though 
the gift tax imposed under prior law 
may have been less than this 
amount. For example, assume a 


decedent with assets of $1,000,000, 
makes lifetime gifts to his wife of 
$200,000 in 1974 and $200,000 in 
1978. At his death in 1981, he leaves 
his remaining estate to his wife by 
will. The following is a 
computation of the gift tax owing: 


tax notes 


GIFT TAX 

1974 
Gross Gift $ 200.000 
Less: Annual exclusion $ 3,000 F 

Marital deduction 100,000 

Specific exemption 30,000 $ 133,000 
Taxable Gifts $ “67,000 
Tax (§ 2501) $8,595 
1978 
Gross Gift $ 200,000 
Less: Annual exclusion $ 3,000 

Marital deduction 100,000 $ 103,000 
Taxable Gift (1978) $ 97,000 
Taxable Gift (1978) $ 97,000 
Plus: Prior Taxable gift $ 67,000 
Cumulative Taxable gifts $ 164,000 
Tax(§2001 as amended by Tax Reform Act) $ 43,280 
Less: Reduction for taxes previously paid 

using unified rate schedule 

($67,000 taxable gift) $ 14,820 
Tax Before Unified Credit $ 28,460 
Less: Unified Credit (1978) $ 34,000 
Tax alae 
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As to the estate tax, the new law 


provides that the tax is to be 
computed by (1) applying the 
unified rate 


schedule to the 


combination of lifetime and 


t 


testamentary transfers, (2) less the 
amount of gift taxes paid by the 
decedent on lifetime transfers.® 
With regard to computation of the 
estate tax, there are two important 


Robert S. Hightower is an associate with a 
Tallahassee law firm. He received his B.A. 
from the University of South Florida and his 
J.D. from Florida State University, and he 
has earned an LL.M. (in taxation) from New 
York University. 


All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. 
Hightower wrote Tax Law Notes this month 
on behalf of the Tax Section, Joel H. Sharp, 
Jr., chairman, and David M. Rieth, editor. 


HIGHTOWER 


TAX LAW NOTES 


transitional rules: First, the 
completed lifetime transfers taken 
into account in determining 
cumulative transfers at death for 
purposes of imposing the estate tax 
are only to include taxable gifts 
made after December 31, 1976, and 
secondly, the gift tax paid with 
respect to gifts made before 
January 1, 1977, is not to be 
included as part of the subtraction 
in computing the estate tax. For 
example, in 1974, the decedent paid 
gift taxes in the amount of $8,595. 
As such, his remaining estate at his 
death in 1981 is $591,405. 


Unified Credit 


The Tax Reform Act has 
eliminated the specific estate and 
gift tax exemptions contained in 
I.R.C. Sections 2052 and 2521, and 
has replaced them with a unified 
credit’? effective after December 
31, 1976, which will amount to 
$30,000 in 1977, $34,000 in 1978, 
$38,000 in 1979, $42,000 in 1980 and 
$47,000 in 1981 and thereafter.* To 
conform to the adoption of a higher 
credit, the Tax Reform Act has 
revised the estate tax filing 
requirements so that by 1981 an 
executor will be required to make 
an estate tax return only where the 
gross estate exceeds $175,000.° 


Several aspects of the unified 
credit need to be considered. First, 
any portion of the unified credit 


ESTATE TAX 


Adjusted Gross Estate 
Less: Marital Deduction 


Taxable Estate 


Tentative Tax Base 


Estate Tax on Tentative Tax Base 


part of the subtraction). 


Tax Before Unified Credit 
Less: Unified Credit 


Estate Tax Payable 


Gross Estate ($1,000,000 less $408,595) 
Less: Administration Expenses (assume $31,405) 


Plus: Adjusted taxable gifts (the completed lifetime transfers 
taken into account in determining cumulative transfers at 
death for estate tax purposes include only taxable gifts 
made after December 31, 1976). 


Less: Credit for Gift Taxes paid during life (the gift tax paid with 
respect to gifts made before 1/1/77 is not to be included as 
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used with respect to gift taxes 
will reduce the credit available 
against estate taxes.'° Secondly, the 
unified credit will be reduced by an 
amount equal to 20% of the 
amount allowed as a_ specific 
exemption under previous law for 
gifts made after September 8, 1976, 
and prior to January 1, 1977." By 
contrast, the unified credit will not 
be reduced for amounts taken as a 
specific exemption for gifts made 
prior to September 9, 1976. Lastly, 
the unified credit in the case of gifts 
made after December 31, 1976, but 
before July 1, 1977, is only $6,000.!2 


Marital Deduction 


Under prior law, the maximum 
gift tax marital deduction on gifts to 
a spouse was 50% of the value of 
the gift,’ and the maximum estate 
tax marital deduction was 50% of the 
value of the adjusted gross estate.'4 
Viewing the 50% marital deduction 
rules as too limited for the average 
individual,!5 Congress increased 
the maximum estate tax marital 
deduction to the greater of $250,000 
or 50% of the value of the adjusted 
gross estate,'® and amended the gift 
tax marital deduction to provide for 
an unlimited deduction for 
transfers between spouses for the 
first $100,000 in gifts, for no marital 
deductions for gifts between 
$100,000 and $200,000 and for a 50% 
deduction thereafter." 

It must be noted that under 
Section 2056(c)(1)(B), the 
maximum estate tax marital 
deduction may be limited by the 
use of the unlimited gift tax marital 
deduction.'* The estate tax marital 
deduction will be reduced by the 
amount of the gift tax marital 
deduction allowed in excess of 50% 
of the value of the transfers, if any. 
Since the gift tax marital deduction 
will only exceed 50% of the value of 
the transfers when interspousal gifts 
are less than $200,000, there is no 
reduction in the estate tax marital 
deduction if lifetime interspousal 
gifts exceed $200,000. 

One of the more interesting 
features of the marital deduction 
amendments is the transition rule 
which defers the effective date of 
the increased marital deduction 
provisions until January 1, 1979, 
where a will or trust executed 
before January 1, 1977, contains a 
formula maximum marital 
deduction clause.!® During this 
period, such formula clauses 
continue to limit the amount 
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passing to a surviving spouse and 
the amount of the estate tax marital 
deduction to 50% of the adjusted 
gross estate. This rule will not apply 
(1) if the clause is amended at any 
time after December 31, 1976, and 
before the death of the decedent, 
and (2) if the governing state 
construes the aforementioned 
formula as referring to the marital 
deduction allowable by federal law 
as amended by the 1976 Tax 
Reform Act. 

If one assumes that a surviving 
spouse will not deplete her estate, 
use of the $250,000 maximum 
allowable marital deduction upon 
the death of the husband may result 
in a higher combined estate tax cost 
than if the husband had used the 
traditional 50% marital deduction. 
An example in the footnotes 
illustrates this problem.” As such, 
practitioners should not auto- 
matically assume that it is in the 
client’s best interest to make use of 
the larger estate tax marital 
deduction. 


Tax on  Generation-Skipping 
Transfers 


The Tax Reform Act introduced 
a tax on generation-skipping 
transfers: technically a tax on any 
taxable termination or distribution 
from a generation-skipping trust.?! 
Such trusts generally have two or 
more beneficiaries who belong to 
generations which are younger than 
the generation of the grantor. For 
example: 

(A) G, Grantor, transfers to T, Trustee, in 
trust, with the trust providing income for life 
to G’s child, A, with the remainder to G’s 
grandchildren, B, C and D. 

The tax imposed upon the 
generation-skipping transfer is to 
be substantially equivalent to the 
estate tax which would have been 
imposed had the subject property 
been transferred outright to each 
successive generation.”” 

The tax is imposed on “taxable 
terminations” of and “taxable 
distributions” from  generation- 
skipping trusts.22 A “taxable 
termination” occurs at the 
termination of an interest or power 
of a younger generation beneficiary 
(as relative to the grantor) who is a 
member of a generation which is 
older than that of any other younger 
generation beneficiary.24 Thus, in 
example (A) above, a “taxable 
termination” occurs at the child’s 
death. By contrast, a “taxable 
distribution” is a distribution, other 
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than of Section 643(b) “accounting 
income,” to a younger generation 
beneficiary (i.e., the grandchild) 
when there is yet another 
beneficiary younger than the 
grantor (the child) who belongs to 
an older generation than the 
recipient (the grandchild). For 
example: 


(B) Assume that under a discretionary trust 
established for the benefit of the grantor’s 
child and grandchild, the trustee distributes 
accounting income to the child, and makes a 
distribution out of corpus to the grandchild. 
This second distribution is a “taxable 
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distribution” because there would be at least 
one younger generation beneficiary (the 
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The new provisions contain one 
important exception to the 
imposition of a tax — the trust for 
grandchildren exception.2® Under 
this exception, the terms “taxable 
termination’ and ‘‘taxable 
distribution” do not include a 


transfer to a grandchild of the 
grantor, so long as the total transfer 
through any one child of the grantor 
does not exceed $250,000. Thus, if 
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TAX LAW NOTES 


the grantor has four children, up to 
$1,000,000 could be transferred 
from the grantor and his spouse 
through the children ($250,000 
each), without a tax being imposed 
on the termination of the children’s 
interest in the trust. 


Generally, the generation- 
skipping transfer tax will apply only 
to taxable transfers that occur after 
April 30, 1976.27 However, the tax 
will not apply in the case of such 
transfers (1) under a trust which 
was irrevocable on April 30, 1976, 
but only to the extent that the 
transfer is not made out of the 
corpus added to the trust after April 
30, 1976, or (2) in the case of a 
decedent dying before January 1, 
1982, pursuant to a will or revocable 
trust in existence on April 30, 1976, 
which was not amended at any time 
after that date in any manner to 
result in the creation or increase of 
any generation-skipping transfer. 


Carryover Basis for Inherited 
Property 


In the past, many estate planning 
techniques were founded on the 
stepped-up basis rule of Section 
1014 — that the basis of property 
acquired from a decedent was its 
fair market value at the date of 
death. The Tax Reform Act created 
Section 10238 which ends this step- 
up rule for most classes of property 
— “carryover basis property” — 
and establishes a carryover basis for 
property acquired from a decedent 
dying after December 31, 1976. 
Fortunately, however, a transition 
(“fresh start”) rule will delay the 
amendment’s extensive tax impact. 


The effect of the “fresh-start” 
rule is to give to property held by 
the decedent on December 31, 
1976, a step-up in basis to the 
property’s fair market value on that 
date. For most classes of property, 
the fair market value on the “fresh- 
start” date is to be computed by 
multiplying the appropriate 
appreciation measure (as adjusted 
for depreciation), by a fraction the 
numerator of which is the number 
of days in the holding period prior 
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to January 1, 1977, and _ the 
denominator of which is the total 
number of days in the holding 
period.”® 

Section 1023 is applicable only to 
“carryover basis property”:*° 
generally, any property acquired or 
passed from a decedent. There are, 
however, several exceptions. First, 
Section 1023(b)(2)(B) exempts 
insurance on the life of the decedent 
which falls within Section 2042. 
Secondly, various items of property 
are exempt, such as Section 691 
income in respect of a decedent, 
where existing law already taxes the 
recipient on income attributable to 
the property.*! Thirdly, Section 
1023 granis the executor an election 
to remove from the classification of 
“carryover basis property” up to 
$10,000 of personal and household 
effects.*” 

Once it is determined which 
property is “carryover basis 
property,” and after the initial 
computation of the carryover basis, 
certain adjustments must be 
made.* First, the carryover basis is 
increased by federal and state 
estate taxes attributable to the 
appreciation in the carryover basis 
property. The purpose of this 
adjustment is to prevent a portion 
of the appreciation from being 
subject to both income and estate 
taxes. If after this first adjustment 
the total adjusted carryover basis 
does not exceed $60,000, then such 
adjusted basis is increased by the 
excess of $60,000 over such adjusted 
basis. Finally, the basis of any 
appreciated carryover basis 
property is then increased by any 
state death taxes paid by a 
distributee of carryover basis 
property which are attributable to 
any remaining appreciation in the 
carryover basis property received 
by the distributee. In all events, no 
basis of any asset may be increased 
by these adjustments in excess of 
the asset’s fair market value on the 
decedent’s date of death. 


Joint Interests 


Prior to passage of the Tax 
Reform Act of 1976, the entire value 
of property owned in joint tenancy 
with right of survivorship was 
included in a decedent's gross estate 
except for any portion of the 
property that the estate could prove 
was attributable to consideration 
furnished by the survivor.** The 
Tax Reform Act has not changed 
this general rule, but has created a 
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qualified exception to it under 
which only one-half of the value of 
the property owned in joint tenancy 
is includible in the decedent’s gross 
estate (regardless of which joint 
tenant furnished the consideration) 
if the tenancy is a “qualified joint 
interest.” 

The requirements of a “qualified 
joint interest” are as follows: 


(1) The interest must have been 
created by one or both of the joint 
tenants — inherited joint tenancies 
are not qualified; 


(2) In the case of personal 
property, the creation of the joint 
interest must have been a 
completed gift for gift tax 
purposes; 


(3) In the case of real property, 
the donor must have elected under 
Section 2515(c) to treat the creation 
of the joint tenancy as a taxable gift 
at the time; and 


(4) The joint tenants are only the 
decedent and the decedent’s 
spouse.*® 


Several aspects of the qualified 
joint interest rule should be noted. 
First, the provision applies only to 
joint interests created after 
December 31, 1976. Secondly, the 
creation of the joint interest must be 
treated as a gift and, where 
applicable, a gift tax must be paid. 
Lastly, the creation of the joint 
interest must be a completed gift 
for gift tax purposes.*” 

Transfers in Contemplation of 
Death 


The Tax Reform Act has made 
substantial changes in Section 2035 
governing transfers in contempla- 
tion of death. Previously, the rule 
was that gifts made within three 
years of death were deemed in 
contemplation of death and were 
includible in the decedent’s gross 
estate, unless life-related motives 
could be shown.** Congress has 
amended Section 2035 to require 
the inclusion in the gross estate of all 
gifts made within three years of the 
date of a decedent’s death, 
regardless of the motive of the 
decedent in making the gift.*® The 
new Section 2035 specifically 
excludes from this treatment 
transfers for bona fide and full 
consideration and the amount of 
taxable gifts attributable to the 
Section 2503(b) $3,000 annual 
exclusion. 
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Estate Tax Valuation of Farms 
and Closely-Held Businesses 


The 1976 Tax Reform Act creates 
a Section 2032A which allows the 
election of a special valuation of 
real property used in a farm or 
closely-held business for estates of 
decedents dying after December 
31, 1976.*° Section 2032A allows the 
executor to value such real property 
at its current value as used in the 
farm or business, as contrasted to its 
value based on its “highest and best 
use.” However, this “special use” 
valuation may not decrease the 
gross estate by more than $500,000. 
The basic rationale expressed by 
Congress for adoption of this 
special use valuation is that when 
realty is actually used for farming 
purposes or in other closely-held 
businesses, it is inappropriate to 
value it at its “potential highest and 
best use.’”*! 


In order to qualify for this 
“special use” valuation, (1) the 
decedent must have been a United 
States resident or citizen at his date 
of death;#? (2) the subject real 
property must have been owned by 
the decedent or a “member of his 
family” and used as a farm or in a 


closely-held business for five out of 
the eight years before the 
decedent’s death;* (3) each person 
having an interest in the property 
acquired from the decedent must 
consent to the application of a 
special recapture provision;** and 
(4) the executor must make a timely 
election. Furthermore the farm or 
the business, and the real property 
used in that farm or business, must 
meet certain percentage of gross 
estate tests. Thus, (5) the real and 
personal property of the farm or 
closely-held business must 
constitute at least 50% of the gross 
estate (less amounts allowed as a 
deduction under Section 2053(a) (4) 
— indebtedness on property where 
the estate is liable for the 
mortgage), and this farm or 
business interest must pass from the 
decedent to a “qualified heir.” 
Lastly, (6) 25% or more of the 
adjusted gross estate (the gross 
estate less amounts allowed as a 
Section 2053(a)(4) deduction) must 
consist of the “adjusted gross value” 
of the qualified real property.** The 
adjusted gross value of such 
property constitutes the value of 
such property less the deductions 
allowed by Section 2053(a) (4). For 
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purposes of both of these 
percentage tests, the property is to 
be valued at its full value (as 
reduced according to the formulae 
above), not at the special use 
valuation. 


To avoid a potential windfall 
which could result if qualified 
property were subsequently sold 
for developmental purposes, the 
Tax Reform Act also included 
provisions to recapture part of the 
estate tax saved by the “special use 
valuation.”47 Thus, if within 15 
years after the decedent’s death and 
before the death of the qualified 
heir (1) such heir disposes of the real 
property other than by a disposition 
to a family member or (2) such heir 
ceases to use the real property for 
the qualified use, then that amount 
of the estate tax saved by the 
“special use valuation” will be 
recaptured. 


Extension of Time for Payment 


Under the general rule, the estate 
tax must be paid at the time the 
estate tax return is filed — the return 
is due nine months after the 
decedent’s death.“* Under prior 
law, the service had the authority to 
extend the time for any reasonable 
period not in excess of ten years in 
any case of “undue hardship.”* 
Secondly, Section 6166 provided 
that, in the case of an estate 
consisting largely of an interest ina 
closely-held business — constitut- 
ing in excess of 35% of the value of 
the gross estate or 50% of the value 
of the taxable estate — the executor 
could elect to pay the tax in 
installments over a period not to 
exceed ten years. The Tax Reform 
Act of 1976 has made a number of 
amendments relating to extentions 
of the time for payment of estate 
taxes. First, the Act revised the 
“undue hardship” standard of 
Section 6166, and substituted in its 
place a “reasonable cause” 


standard. Secondly, the provisions 
of the old Section 6166 have been 
retained intact, but have been 
renumbered as Section 6166A. In its 
place, Congress has created a new 
Section 6166, which provides for an 
alternative extension of time for 
estate tax payment where the estate 
consists largely of a closely-held 
business. 

The provisions of the new 
Section 6166 allow executors to 
elect not to pay any estate tax for 
the first five years after the death of 
the decedent.*® Thereafter, the 
estate tax liability can be paid off in 
ten annual installments.5! While 
interest for any one year is due 
during that year, the new section 
provides for a special rate of 4% on 
the estate tax attributable to the first 
$1,000,000 of farm or other closely- 
held business property.*? In order to 
qualify for election under the new 
Section 6166, the value of the farm 
or other closely-held business must 
exceed 65% of the adjusted gross 
estate (gross estate less expenses, 
indebtedness and losses) of the 
decedent.* As in the case of Section 
6166A, certain events may require 
the acceleration of payment of the 
deferred tax. Specifically, under 
Section 6166 when one-third of the 
closely-held business is liquidated 
or disposed of, the acceleration of 
payment provisions of Section 
6166(g) will be triggered. 


Summary 


The foregoing is merely a capsule 
summary of some of the major 
estate and gift tax revisions 
contained in the Tax Reform Act of 
1976. Obviously, asummary such as 
this cannot take the place of a 
detailed reading of the estate and 
gift tax amendments and the 
Committee Reports which discuss 
such revisions. oO 


FOOTNOTES 


' Pub. L. No.94-455 (Oct. 4, 1976). 


2 Int. Rev. Cone of 1954, $§ 2001, 2502, as 
amended by the Tax Reform Act of 1976 [a 
section of the Internal Revenue Code of 
1954, as amended by the Tax Reform Act of 
1976 is hereinafter cited as I.R.C., §__, as 
amended by the Tax Reform Act. Reference 
to a section created by the Tax Reform Act 
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of 1976 will be made by Tax Reform Act § 
_—  (I.R.C. § __). Reference to the Internal 
Revenue Code prior to the amendments of 
the Tax Reform Act of 1976 will be made 
solely by I.R.C. § —_]. 

3 Compare I.R.C. § 2001 with § 2502. 

4 H.R. Rep. No. 94-1380, 94th Cong., 2d 
Sess. (1976) on H.R. 14844, as contained in P- 
HE. & G. Para. 135,315, p.135,338. 
[hereinafter cited as Report on H.R. 14844, 
P-H E. & G.]. 


5 Report on H.R. 14844, P-H E. & G. Para. 
135,315, p. 135,340. 
$Id. 


7 Tax Reform Act § 2001, (I.R.C. §§ 2010 
and 2505). See also Report on H.R. 14844, P- 
HE. & G. Para. 135,315, p. 135,342 - 344. 


8 Tax Reform Act § 2001, (I.R.C. §§ 2010 
and 2505). These credits will be equivalent to 
exemptions of $120,000, $134,000 $147,000, 
$162,000 and $175,625, respectively. 


91.R.C. § 6018, as amended by the Tax 
Reform Act. 


1 Report on H.R. 14844, P-H E. & G. Para. 
135,315, p. 135,343. 


"Tax Reform Act § 2001, (ILR.C. § 
2505(c)). 


Tax Reform Act § 2001, (I.R.C. § 
2505(b)). 

13 T.R.C. § 2523. 

14 T.R.C. § 2056. 


5 Report on H.R. 14844, P-H E. & G. Para. 
135,315, p. 135,344. 


16 T.R.C. § 2056, as amended by the Tax 
Reform Act. 


17 L.R.C. § 2523, as amended by the Tax 
Reform Act. 


18 .R.C. § 2056, as amended by the Tax 
Reform Act. 


19 T.R.C. § 2056, as amended by the Tax 
Reform Act. (effective date language). See 
also report on H.R. 14844, P-H E. & G. Para. 
135,315, p. 135,345. 


20 Assume a gross estate of $315,790 and 
administration and funeral expenses of 
$15,790 in the husband’s estate and 5% as to 
the wife’s estate. The following chart details 
the estate tax consequences to the husband 
and wife in the following situations: 


A. The husband leaves all outright to the wife 
and takes the maximum allowable marital 
deduction. Total combined estate tax 
$35,700. 


B. The husband leaves an amount equal to 
the maximum allowable marital deduction, 
$250,000, outright to the wife, with $50,000 
going into a family trust of which the wife is 
only an income beneficiary. Total combined 
estate tax $19,800. By reducing the wife’s 
estate merely $50,000, the total tax bill is 
reduced about $16,000. 


C. The husband employes the traditional 
estate plan leaving one-half of the adjusted 
gross estate to the wife and one-half in the 
family trust which will not be includible in 
the wife’s gross estate. In this case, neither 
estate will have federal estate taxes. 


The author of this column wishes to thank 
Assistant Professor David F. Powell of the 
Florida State College of Law, Tallahassee, 
Florida, for permitting the author to use his 
problem to illustrate this issue. 
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6 Tax Reform Act § 2003, (I.R.C. § 
A B C 2032A(b)). 
M/MD__ALL _MD/FT 1/2 AGE MD/FT 7 Tax Reform Act § 2003, (I.R.C. 
§ § 
H W W H W 2032A(c)). 
1. Assets Owned 315,790 0 0 315,790 0 48 T.R.C. § 6075 
2. Assets From MD Gift 0 300,000 250,000 0 150,000 — 
§ 6161 
3. Total Gross Estate 315,790 300,000 250,000 315,790 150,000 ‘i aes : 
4. Less §§ 2053, 2054 15,790 15,000 12500 15,790 7,500 pore Reform Act § 2004, (I.R.C. § 
5. Adjusted Gross Estate 300,000 285,000 237,500 300,000 142,500 ne 
6. Less MD Taken 250,000 0 0 150,000 0 Pt irk Reform Act § 2004, (ILR.C. § 
7. Taxable Estate 50,000 285,000 237,500 150,000 142,500 
8. Plus Adj. Tax. Gifts 0 0 0 0 0 ae — Act § 2004, (IR.C. §§ 
9. Tax Base 50,000 285,000 237,500 150,000 142,500 
10. Tax on 9 10,600 82,700 66,800 38,800 36,550 6166(a)(1)). 
ll. Less GT Paid 0 0 0 0 0 
12. Tentative Tax 10,600 82,700 66,800 38,800 36,550 The author of this note wishes to 
13. Less Unified Credit 47,000 47,000 47,000 47,000 47,000 acknowledge the assistance of Susan R. 
14. Tax Due Before Other Credits 0 35,700 19,800 0 0 Maida. 
21 Tax Reform Act § 2006, (I.R.C. §§2601- ye 
22 Report on H.R. 14844,P-HE.&G.Para. ag +7 
135,315, p. 135,374. es 
Tax Reform Act § 2006, (LR.C. § 
2611(a)). | 
* Tax Reform Act § 2006, (I.R.C. § 
Reform Act § 2006, (LR.C.§ 
Tax Reform Act § 2006, (LR.C. § 
7 Tax Reform Act § 2006, (LR.C.§ 2601) 
(effective date note). 
Tax Reform Act § 2005, (LR.C.§ 1023). 
29 In the case of marketable securities, : 
their fair market value on December 31, S ZIRE 
1976, is to be used in the computations. SE AL CERTI FICATE Co. q 
% Tax Reform Act § 2005, (LR.C. § Noe 
31 Tax Reform Act § 2005, (I.R.C. § as 
47°] 1115 SO. 30th AVE., HOLLYWOOD, FLA. 33020 
% Tax Reform Act § 2005, (ILR.C. § 
1023(b)(3)). 
Reform Act § 2005, (LR.C.§ SHIPS ALL CORPORATE ORDERS THE 
1023(c), (d), (e) and (f). 
SAME DAY THEY ARE RECEIVED. 
Reform Act § 2002 (LRC. § WE MANUFACTURE SELF INKING AND 


REGULAR RUBBER STAMPS, ALSO 
37 See generally Report on H.R. 14844, P- aS rE 
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3% Tax Reform Act § 2001, (ILR.C. § 
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2032A (d) (2)). DRE 
“Tax Reform Act § 2003, (LR.C. § Shy Dade 947-9839 


2032A(b)). The term “qualified heir” means S33 
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What Price Victory? 


Recovering Client’s Costs 


By Michael R. N. McDonnell 


The judge thanks the jury. So do 
you. Flushed with victory, you 
congratulate your client on his 
acquittal. Can you close the file? 
Probably not. In most cases your 
client will have spent a lot of money 
in the preparation of his defense. 
The Florida Constitution allows 
recovery of some of these costs,! 
and your duty to your client 
demands the mitigation of his 
expenses. 

Article I, Section 19, of the 
Florida Constitution states, “No 
person charged with crime shall be 
compelled to pay costs before a 
judgment of conviction has become 
final.” This section was derived 
from Section 14, Declaration of 
Rights, of the Constitution of 1885.? 
Before that, no authority for the 
recovery of costs by an acquitted 
accused is found. 

The Florida Legislature has 
implemented this constitutional 
mandate through the passage of 
statutes.? Section 939.06, Florida 
Statutes, sets forth both the absence 
of liability of the acquitted 
defendant and the method 
whereby costs are recovered. 


No defendant in a criminal prosecution who 
is acquitted or discharged shall be liable for 
any costs or fees of the court or any 
ministerial office, or for any charge of 
subsistence while detained in custody. If he 
shall have paid any taxable costs in the case, 
the clerk or judge shall give him a certificate 
of the payment of such cost, with the items 
thereof, which, when audited and approved 
according to law, shall be refunded to him 
by the county. 


The Supreme Court of Florida in 
Warren v. Capuano‘ has held that 
by virtue of this provision of the 
State Constitution and its statutory 
implementation, that “defendants 
in criminal cases who are acquitted 
or discharged be allowed cost, and 
that the cost should be paid by the 
county.”> 

What then are the conditions 
necessary to the recovery of costs? 
First, there must be a “person 
charged with crime” or a “criminal 
prosecution.” This language 
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probably will exclude, for practical 
purposes, prosecution of a 
noncriminal traffic infraction. No 
cases are found dealing with 
discharge or acquittal of a juvenile 
from a delinquency proceeding. 
However, one wonders why an 
acquittal of an _ infraction or 
delinquency proceeding should not 
also cause reimbursement to the 
innocent party. Technical 
objections aside, such result would 
comport with fairness, equal 
protection concepts and the 
probable intent of the framers and 
the legislature. It is suggested that 
Section 939.06, Florida Statutes, be 
amended to include these 
contingencies. 

There has been little problem 
with the requirement of “acquittal 
or discharge” so far. Exoneration 
by jury,® nolle prosequi,? dismissal 
because speedy trial period had 
and reversal!! have 
all constituted “acquittal or 
discharge” for the purpose of cost 
recovery. 


What Can Be Recovered? 


Almost all the existing case law 
dealing with this subject involves 
the question of what costs are 
allowed to be recovered, and this is 
where the honeymoon ends. 

The First District Court of 
Appeal has not independently 
established a rule for determination 
of recoverable costs. Wood v. City 
of Jacksonville,* treats only the 
statutory recovery of appellate 
costs from a municipal conviction, 
while Dinauer v. State,'* adopts the 
rule of the Fourth District discussed 
below. 

The Second District Court of 
Appeal in 1974 set forth the first 
guideline for a determination of 
what costs are taxable in Doran v. 
State." Speaking for the court, 
Judge Grimes said: 

There are many expenses which one may 
incur because he is charged with a crime. 


Yet, only those items reasonably within the 
scope of statutory authority are taxable. 


criminal law 


By this the court meant a statute 
referring to a specific cost item such 
as Section 914.06, Florida Statutes, 
dealing with taxation of the costs of 
expert witnesses. This new 
requirement was somewhat more 
specific than the Second District’s 
earlier announcement in Lunetto v. 
State!’ that the decision as to what 
costs should be taxed should be 
made by the trial judge. Although 
subsequently honored in Doran v. 
State,'® the “statutory authority” 
rule seems to have been short-lived 
in the Second District. 

In Powell v. State," the Second 
District relied on the “statutory 
authority” rule in allowing recovery 
of the costs of expert witness fees 
but disallowed deposition costs. On 
rehearing, however, the court 
determined that if the depositions 
“served a useful purpose” in the 
defense, the attendant expenses 
would be allowed as taxable costs. 
No statutory authority was cited by 
the court as a basis for the 
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allowance of the deposition costs. 
The decision appears to relax the 
“statutory authority” requirement, 
and replace it with a “useful 
purpose” test. 

The Third District Court of 
Appeal has adopted the “statutory 
authority” rule in Holton v. State,'® 
but as yet has not expanded to the 
“useful purpose” test. 

The Fourth District Court of 
Appeal also adopts the “statutory 
authority” test in Warren ov. 
Capuano," but applies it in wider 
scope. In relying on Section 939.06, 
Florida Statutes, the court finds the 
language in that statute giving the 
right to recover “taxable costs” as 
sufficient, general statutory 
authority as opposed to the specific 
statutory authority required by the 
Third District and _ previously 
required by the Second District. 
This broader rule of the First and 
Fourth Districts still brings us to the 
question of what are “taxable costs” 
in a given case. 

The Florida Supreme Court has 
not yet set forth a rule. In an appeal 
from the decision of the Fourth 
District in Warren v. Capuano,” 
supra, the Supreme Court did not 
undertake to pass upon the validity 
of certain cost disallowances since 
they were not cross-appealed. In 
the only other Supreme Court 
decision dealing with recovery of 
costs, Lillibridge v. City of Miami,”! 
the court deals with recovery of 
costs incurred in appeals from 
convictions in municipal courts, as 
provided in Section 924.41, Florida 
Statutes, and not with recovery of 
costs in criminal cases generally. 

It can be anticipated that in most 
cases, before a cost item is allowed 
it must be established as necessary. 
In Lunetto v. State, supra, Judge 
McNulty’s special concurring 
opinion suggests that as a predicate 
for the recovery of the costs of 
deposing a witness in lieu of his 
attendance at trial, it must be 
established that the witness’ 
attendance could not have been 
procured. The judge observed that 
a litigant is bounden to minimize his 
costs. 

There is a troubling aspect in the 
wording of Section 939.06, Florida 
Statutes, in that the statute appears 
to require a prepayment of costs by 


the defendant as a_ condition 
precedent to recovery. The statute 
states: 


If he shall have paid any taxable costs in the 
case [they] . . . shall be refunded to him by 
the county, .... 


Indeed, Judge Mager of the Fourth 
District seemed to emphasize the 
prepaid aspect of recoverable costs 
in his dissent to Warren v. Capuano, 
supra. 

However, considering that the 
Florida Constitution makes no 
distinction as to prepaid items of 
costs, Section 939.06, Florida 
Statutes, should be_ reasonably 
interpreted, and indeed must be to 
give it constitutional effect, to mean 
prepaid or preobligated costs. 

The careful practitioner, then, in 
seeking to recover costs will 
attempt to establish the existence of 
the following criteria for each item: 


1. Statutory authorization. 

a. In the Third District, a 
specific statute relating to the 
specific cost item. 

b. In the First and Fourth 
District, that each item is a “taxable 
cost” as required by Section 939.06, 
Florida Statutes. 

c. In the Second District, 
that each item is within the scope of 
statutory authority or served a 
useful purpose in the defense. 

2. That such costs were 
necessary and reflect an attempt to 
minimize expenses on the part of 
the defendant. 

Recovery of the following costs 
has been allowed in the cited cases: 
Court reporter per diem and cost of 
original transcript;”” costs attendant 
to taking of deposition; expert 
witness fees;*4 fees and mileage for 
out-of-state witnesses;?> filing 
fees;?® cost of private service of 
process outside the county;?’ and 
intrastate witness fees and 
mileage.” 

The court denied recovery of the 
following items: Bail bond 
premium;”* travel, hotel and meal 
expenses of defendant; towing 
charge in D.W.I. case.*! 

Authority may exist for the 
recovery of all legal expenses and 
costs by virtue of the provisions of 
Section 939.07, Florida Statutes, 
which provides in pertinent part: 
In all criminal cases prosecuted in the name 
of the state in the circuit courts or county 
courts in this state where the defendant is 
insolvent or discharged, the county shall pay 
the legal expenses and costs, as is prescribed 


for the payment of costs incurred by the 
county in the prosecution of such cases . . . . 


This is essentially the language 
contained in Section 9, Article XVI 
of the Constitution of 1885, which 
provided: 


In all criminal cases prosecuted in the name 
of the state, whether defendant is insolvent 
or discharged, the state shall pay the legal 
costs and expenses, including the fees of 
officers, under such regulations as shall be 
prescribed by law. 

In the case of Buckman ov. 
Alexander, the state contended 
that the “costs and expenses” 
provided for were the costs and 
expenses of prosecution, those 
made by the state as a party in the 
case. The Supreme Court 
disagreed, stating that the language 
included the costs and expenses of 
defense as well. However, the case 
related only specifically to the cost 
of process for witnesses for the 
defendant. 


This provision is not contained in 
the 1968 revision of the Florida 
Constitution but is preserved by 
Section 10 of Article XII of the 1968 
revision, which provides that so 
long as it is not inconsistent with the 
revision it shall become a statute 
subject to modification or repeal as 
are other statutes.* Although no 
cases are found which invoke the 
provisions of Section 939.07, 
Florida Statutes, in support of a 
wider recovery of defendant’s 
costs, it seems clear that such an 
argument could be made. The 
result remains to be seen. 

At a minimum it seems prudent 
for the practitioner to seek to 
recover all reasonable and 
necessary costs expended in the 
preparation of the defense and 
ordinarily encompassed in the 
ambit of taxable costs in civil cases. 
The words “any costs or fees” of 
Section 939.06, Florida Statutes, 
certainly open the door for this 
approach. 


Procedure 


The method of recovery of costs 
in criminal cases is not as simple as 
that in civil cases. Section 939.06, 
Florida Statutes, provides in 
pertinent part: 


If [the defendant] shall have paid any 
taxable costs in the case, the clerk or judge 
shall give him a certificate of the payment of 
such costs, with the items thereof, which, 
when audited and approved according to 
law, shall be refunded to him by the county. 


Clearly, the court does not have 
the authority to tax costs against the 
county or to enter a cost judgment. 
Instead, the judge determines what 
costs are taxable and certifies the 
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items claimed, together with their 
payment or, as discussed previously 
the obligation to pay them. 

In the case of State v. Nell,*4 the 
trial judge ordered the board of 
county commissioners to pay the 
taxable costs of the defendant 
instead of certifying the costs to the 
board as provided in the statute. 
This order was reversed and the 
cause was remanded for 
proceedings as provided by the 
statute. 

The statute also provides for 
certification of the costs by the 
clerk of the court. However, unless 
there is a stipulation with the state 
attorney as to the taxable costs, it 
would be more appropriate to have 
them certified initially by the judge 
since the clerk would have no 
authority to make a_ judicial 
determination as to the taxability of 
any particular item. 

Once certification of the costs has 
been obtained, it is presented to the 
appropriate county for auditing 
and approval according to law. 
Section 939.08, Florida Statutes, 
provides that a bill of costs shall not 
be paid until the board of county 
commissioners shall have approved 
it and certified thereon that it is just, 
correct and reasonable and that no 
unnecessary or illegal item is 
contained in it. 

This may not be the end of the 
battle. If the county commissioners 
refuse to act upon the bill of costs, 
they may be compelled to do so by 
mandamus.* If the commissioners 
act but err or refuse to pay, the 
remedy is a suit by the defendant 
against the county.** 


In Warren v. Capuano, supra, the 
county commission denied the 
defendant recovery of his taxable 
costs. The defendant sued the 
commissioners in circuit court and 
ultimately recovered his costs less 
two items denied by the appellate 
court. 


As to appellate remedies, an 
appeal obviously lies from a civil 
action against a county for recovery 
of costs already taxed. To review 
the order determining which costs 
are taxable, both common law 
certiorari” and have been 
employed. In Daniel v. State, supra, 
an appeal from an order taxing 
costs was treated by the court as a 
petition for common law certiorari. 

The constitutional authority and 
statutory implementation cited 
above go a long way toward 
mitigating the defense expenses of 
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an acquitted or discharged accused. 
A simplified rule of procedure 
would reduce lawyer time and pass 
that savings on to the client as well. 
Until such time, existing procedures 
should be employed to “wrap up” 
that successful defense by 
recovering your client’s taxable 
costs. 0 


FOOTNOTES 


1 Const. art. I, §19. 

2 “Costs, when payable - No person shall 
be compelled to pay costs after conviction, 
on a final trial.” 

3 Fa Stat. See generally ch. 939. 

4 282 So.2d 873 (Fla. 1973). 

5 Id. at 874. 

6 FLa. Const. art. I $19 (1968). 

7 Fxa Stat. $939.06. 

8 Lunetto v. State, 274 So.2d 251 (Fla. 2d 
D.C.A. 1973). 

® Warren v. Capuano, 282 So. 2d 873 (Fla. 
1973). 

10 Holton v. State, 311 So. 2d 711 (Fla. 3d 
D.C.A. 1975). 

1! State v. Nell, 297 So. 2d 90 (Fla. 2d 
D.C.A. 1974). 

12 948 So. 2d 176 (Fla. Ist D.C.A. 1971). 

13 317 So. 2d 792 (Fla. Ist D.C.A. 1975). 

14 976 So. 2d 86 (Fla. 2d D.C.A. 1974). 

15 274 So. 2d 251 (Fla. 2d D.C.A. 1973). 

16 996 So. 2d 86 (Fla. 2d D.C.A. 1974). 

17 314 So. 2d 788 (Fla. 2d D.C.A. 1975). 

18 311 So. 2d 711 (Fla. 3d D.C.A. 1975). 


19 969 So. 2d 380 (Fla. 4th D.C.A. 1972). 

20 282 So. 2d 873 (Fla. 1973). 

21 276 So. 2d 40 (Fla. 1973). 

22 Dinauer v. State, 317 So.2d 792 (Fla. Ist 
D.C.A. 1975). 

23 Warren v. Capuano, 282 So.2d 873 (Fla. 
1973). Powell v. State, 314 So.2d 788 (Fla. 2d 
D.C.A. 1975). 

24 Td. 

25 Warren v. Capuano, 282 So.2d 873 (Fla. 
1973). 

26 Td. It is not known what “filing fees” 
were allowed. 

37 Id. 

28 Buckman v. Alexander, 24 Fla. 46, 3 So. 
817 (1888). 


29 Dinauer v. State, 317 So.2d.792 (Fla. Ist 
D.C.A. 1975); Doran v. State, 276 So.2d86 
(Fla.2d D.C.A. 1974); Holton v. State, 311 
So.2d711 (Fla. 3d D.C.A. 1975); Warren v. 
Capuano, 282 So.2d873 (Fla. 1973); Daniel v. 
State, 309 So.2d 248 (Fla. 4th D.C.A. 1975). 


3° Dinauer v. State, 317 So.2d792 (Fla. 1st 
D.C.A. 1975); Warren v. Capuano, 282 
So.2d873 (Fla. 1973). 


3! Doran v. State, 276 So.2d 86 (Fla. 2d 
D.C.A. 1974). 

32 24 Fla. 46, 3 So. 817 (1888). 

33 Warren v. Capuano, 282 So.2d 873 (Fla. 
1973). 

34 297 So.2d 90 (Fla. 2d D.C.A. 1974). 

35 DeSoto County Commissioners  v. 
Howell, 51 Fla. 160, 40 So. 192 (1906). 

36 Td. 

37 Doran v. State, 276 So.2d 86 (Fla. 2d 
D.C.A. 1974). 

38 Dinauer v. State, 317 So. 2d 792 (Fla. Ist 
D.C.A. 1975). 


PALM BEACH TRUST COMPANY 


ESTABLISHED 1929 


with substantial assets. 


John E. Phipps 
Stewart B. Iglehart 
Harold G. Maass 
Ogden Mills Phipps 
Chairman 


We offer professional and expert assistance in every 
financial area, from advice and management of 
investments, to estate analysis and settlement, tax 
planning and preparation. 


Our service is distinguished by its high degree of 
personalization for a limited number of individuals 


DIRECTORS 


Riley V. Sims 
William C. Lickle 


249 Royal Palm Way, Palm Beach, Florida 33480 
(305) 655-4030 


W. Julian Field 
Howell Van Gerbig, Jr. 
Thomas W. Keesee, Jr. 


John R. Whitmore 
President and 
Chief Executive Officer 


4 

on 

123 


News and Notes 


LAW COLLEGE ASSISTANCE PROGRAMA ... 
The Fund is pleased to announce reactivation and 
expansion of its Law College Assistance Program 
to include the law college at Nova University in Ft. 
Lauderdale. The financial assistance program, 
suspended at the outset of the economic recession, 
includes annual grants of $1,000 to each of the law 
colleges for use in encouraging research and 
promoting interest in the field of real property law. 
Additionally, an annual Law Student Awards 
Program is conducted in which students from each 
of Florida’s law colleges are invited to submit a 
paper on some subject of real property law. Cash 
awards are provided for the best papers. The Fund 
also conducts Real Property Workshops at the law 
colleges in which a mock real estate transaction is 
discussed from its inception to the closing, 
including the title examination of a simulated 
abstract. 


LTS-VOLUSIA COUNTY BRANCH... On 
December 22, 1976, Lawyers’ Title Services, Inc., 
of Volusia County merged into and became the 
Volusia County Branch of Lawyers’ Title Services, 
Inc., a subsidiary of The Fund. The branch has 
offices located at 240 North Ridgewood Avenue, 
Daytona Beach, Florida 32014, and at 124 Canal 
Street, New Smyrna Beach, Florida 32069. The 
telephone number in Daytona Beach is (904) 252- 
7626 and in New Smyrna Beach (904) 428-2581. 
The mailing address for the branch is P.O. Drawer 
30, Daytona Beach, Florida 32014. The branch 
manager is James E. Lane. 


DREES SPEAKS ON CONDO... On December 
14, 1976, Fund Senior Vice President Harold A. 
Drees talked to a group of Stetson Law College 
seniors concerning some of the common pitfalls in 
the drafting of condominium declarations and 
about the changes in the condominium law that 
went into effect on January 1, 1977. Stetson 
University College of Law provides a special 
course on condominiums. The course is taught by 
Professor William H. Namack III, who is a Fund 
member and who practiced law for a number of 
years in the Bradenton-Sarasota area. 

Also participating were Fund members Clyde 
H. Wilson, Jr., Sarasota, who spoke on some of the 
problem areas of representing condominium 
associations, and Daniel P. Hansen, Bradenton, 
who discussed condominium financing by the 
lender. Kenneth McDowell of the Division of 
Florida Land Sales and Condominiums reported 
on the types of complaints that are being filed with 
the Division by unit owners, condominium 
associations and developers. 
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TITLE NOTE BY A FUND ATTORNEY... 
“Interspousal Deed of Homestead Entirety 
Property” 

Williams v. Foerster, 300 So. 2d 33 (Fla. lst DCA 
1974), rev'd 335 So. 2d 810, involved an 
interspousal conveyance of homestead entirety 
property in 1965. The problem arose because the 
grantee spouse did not join in the conveyance. 

Notwithstanding Sec. 698.11, F.S., which 
authorized a direct conveyance from one spouse to 
the other to be effectual in all cases as if not 
married, early cases held that there was a 
constitutional requirement for spousal joinder 
where there was an interspousal conveyance of 
solely owned homestead property. Estep v. 
Herring, 18 So. 2d 683 (Fla. 1944); Moorefield v. 
Byrne, 140 So. 2d 876 (Fla. 3d DCA 1962). Also see 
Art. X, Sec. 1, Fla. Const. 1885 (as amended). If 
entirety property was not homestead property 


Notwithstanding Sec. 698.11, F.S., which 
authorized a direct conveyance from one spouse to 
the other to be effectual in all cases as if not 
married, early cases held that there was a 
constitutional requirement for spousal joinder 
where there was an interspousal conveyance of 
solely owned homestead property. Estep v. 
Herring, 18 So. 2d 683 (Fla. 1944); Moorefield v. 
Byrne, 140 So. 2d 876 (Fla. 3d DCA 1962). Also see 
Art. X, Sec. 1, Fla. Const. 1885 (as amended). If 
entirety property was not homestead property 
there was no requirement for spousal joinder. Hunt 
v. Covington, 200 So. 76 (Fla. 1940). 

Art. X, Sec. 4(c), Fla. Const. 1968 (as amended), 
states, “The owner of homestead real estate, joined 
by the spouse if married . . . and, if married, may by 
deed transfer the title to an estate by the entirety 
with the spouse.” Sec. 689.11, F.S., effective May 
25, 1971, additionally authorized direct 
conveyances between spouses of homestead 
property. Subsection (2) validates all deeds made 
without joinder of the spouses prior to May 25, 
1971. 

On appeal, the Supreme Court of Florida in the 
Foerster case reversed the decision of the lower 
court, stating that Sec. 689.11, F.S., effective May 
25, 1971, does not violate constitutional 
requirements and can be relied upon to authorize a 
direct conveyance of one spouse’s interest in 
entirety property to the other spouse without 
joinder of the grantee spouse. However, the 
Supreme Court, in stating its position, did imply 
that joinder would still be required in an 
interspousal conveyance of solely owned 
homestead property. 
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MIND 


AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security 
which arises therefrom. Lacking this, one of the basic elements of satisfaction is 
lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title 
insurance to their clients, and caused these same clients to desire it and order it 


attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he 
is entitled, by relying upon his Realtor and his attorney to handle the details of 
such transactions, and instructing them to obtain for him a land title insurance 
policy as the final protection of his ownership. 
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Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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